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Tax Reform: Challenge and Opportunity
With enactment of the Tax Cuts and Jobs Act,  

TPAs and recordkeepers are looking at a whole new world  
of opportunity for creative design and service of qualified plans.

BY JOHN D. BLOSSOM JR
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that’s about all there is to the downside.
The upside, however, is signi�cant. 

In fact, on an individual-employee 
level, we started seeing some of the 
upside almost immediately after 
President Trump signed the TCJA 
into law, as a stream of large �rms 
announced across-the-board cash 
bonuses, made one-time contributions 
to their employees’ 401(k) plans and 
boosted their employer match.

There’s more. For example, the new 
lower corporate tax rate will boost the 
pro�tability of C Corps, fueling their 
ability to establish new plans or enhance 
existing ones. It will also enhance 
the value of non-quali�ed deferred 
comp plans. For savvy TPAs and 
recordkeepers, these two opportunities 
— new plan formation and NQDC 
plans — are signi�cant. TPAs need to be 
well prepared to discuss NQDC plans 
with clients and prospects. And facing 
a likely increase in interest in them, 
recordkeepers need to think through 
how they will accommodate the special 
recordkeeping and admin needs of 
NQDC plans — i.e., they have far 
fewer participants and those participants 
have specialized investment goals.

Then there’s the complexity. While 
the TCJA did include some true 
tax simpli�cation provisions, it also 
created new complexity. For example, 
the new quali�ed business income 
deduction includes a phase-out under 
certain circumstances. For owners of 
pass-through entities, this creates a 
complex new interaction involving 
quali�ed business income, W-2 wages 

W
hen the dust 
had settled on 
last December’s 
Tax Cuts 
and Jobs Act 
legislation, 

the �rst big question arose: What 
does it mean to TPAs, recordkeepers 
and others who provide consulting 
support in the design and operation of 
retirement plans? 

First, a little perspective. In what 
seems to have become the new default 
for major legislative initiatives on 
Capitol Hill, the bill that eventually 
became the TCJA was put together 
behind closed doors. As the process 
moved forward, it became clear that 
some of the ideas under consideration 
were really alarming. These included 
the elimination of favorable pre-tax 
treatment of 401(k) plan contributions 
above a certain limit, reductions 
in the existing contribution limits, 
elimination of non-quali�ed exec 
comp plans, and more.

Fortunately, thanks to the 
determined e�orts of the American 
Retirement Association and others, 
none of those ideas made it into 
the �nal legislation. There are a 
few provisions in the bill that will 
challenge TPAs, to be sure. For 
example, terminated employees can 
no longer be required to repay their 
plan loans within 60 days, and a 
new deduction for quali�ed business 
income may discourage some owners 
of pass-through entities from o�ering a 
retirement plan to their employees. But 

and individual taxable income. As 
those business owners seek ways to 
engineer the most advantageous levels 
of personal income tax and quali�ed 
business income, they will �nd that 
tax-deductible retirement plans can be 
an important part of the equation.

So let’s revisit the question: 
What does the TCJA mean to TPAs, 
recordkeepers and others who provide 
consulting support in the design and 
operation of retirement plans? The 
answer: It means opportunity.

This issue features some good 
initial guidance on taking advantage 
of this wealth of opportunity from 
two longtime ASPPA luminaries and 
thought leaders. In our cover story on 
page 36, John Blossom Jr. provides a 
treetop-level overview of the TCJA-
related opportunities that he sees. And 
in our Marketing column on page 
54, Kevin Donovan (with co-author 
Robbie Petrillo) shares a helpful chart 
that can guide your marketing plan to 
take advantage of the new opportunity 
regarding pass-through entities.

Question, comments, bright ideas? 
Email me at jortman@usaretirement.com.

LETTER FROM THE EDITORPC

JOHN ORTMAN
EDITOR-IN-CHIEF

Tax Reform + Savvy = Opportunity
You’re the math whiz – do the math.
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much over the years even though the 
way we all consume information has 
undergone signi�cant transformation. 
Frank Porter and Justin Bonestroo 
presented to the LC an idea on how to 
increase the value of the asaps in light E

ach year, ASPPA’s 
Leadership Council 
holds two face-to-face 
meetings — one in 
the Spring and one in 
October, on the Saturday 

before the ASPPA Annual Conference. 
We pack a lot of material into the 
couple of days, and the topics run the 
gamut. Some are more “logistical,” 
but much of what we work on relates 
to the strategic direction of the 
organization.

I am fortunate to be able to work 
with a great group of LC members 
during my year as President. I’ve 
known just about all of them for 
many years from early in my ASPPA 
journey, and they all bring their 
unique perspectives to every topic of 
conversation.

This year’s Spring meeting took 
place May 4-5, and we approved 
several initiatives that I am excited to 
see move forward over the coming 
months. Here are a few of them.

ASPPA asaps
ASPPA asaps have become a valuable 
resource to many of us over the years. 
However, with other more immediate 
communication channels, we have 
seen the number of asaps decrease over 
the last few years. Not only that, but 
their basic format hasn’t really changed 

include not only the technical aspects 
but also provide additional analysis 
and insight into how you can apply it 
day-to-day.

MENTORSHIP PROGRAM
Jennifer Swets has been leading a 
“Next Generation” task force to 
identify ways ASPPA can be more 
responsive to the needs of those who 
are earlier in their careers. It has 
been impressive to see the task force 
collaborate and hear the ideas they’ve 
had. One request has consistently 
risen to the top of their wish list: an 
ASPPA mentorship program to help 
them grow in their careers. The LC 
had a great conversation and approved 
the idea. It is now up to the task force 
to work out the details. Stay tuned 
for more information in the coming 
months.

MEMBER ENGAGEMENT
In addition to those who are earlier 
in their careers, we also understand 
that we need to adapt to be responsive 
to the evolving needs of all ASPPA 
members. At the ARA Board Meeting 
in March of this year, we had an 
outside consultant lead a conversation 
about new ways to provide value to 
members by creating engagement. 
I found that conversation to be so 
valuable that I wanted to lead a similar 

ASPPA Leadership Council’s 
Spring Meeting

The LC approved several initiatives at its first meeting of the year. Here’s a wrapup.

FROM THE PRESIDENTPC

We approved 
several initiatives 
that I am excited 
to see move 
forward over the 
coming months.”

BY ADAM POZEK

of the continuous �ood of information 
that hits our inboxes on a daily basis. 

Since breaking developments are 
communicated almost immediately 
via ASPPA Connect, we’re going to 
slow things down a bit with the asaps
but expand the content — essentially 
turning them into whitepapers that 

PC_SM_2018_06-07_FromPresident.indd   6 5/21/18   4:00 PM
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discussion among the ASPPA LC 
members… and a lively conversation 
it was. We came away with some 
great ideas, and we will be forming 
a task force to not only pursue 
implementation of some of those ideas 
but also to work with a cross-section 
of ASPPA members to come up with 
some new ones.

ASPPA BENEFITS COUNCILS
ASPPA has 19 local chapters called 
ASPPA Bene�ts Councils, or “ABCs” 
(because everything must be an 
acronym). Representatives from 
each ABC meet in person every 
year to talk about best practices for 
bringing high-quality education and 
networking events to their local areas. 
Missy Matrangola, this year’s ASPPA 
Vice President, led the ABC liaison 

meeting in April of this year. One of 
the main topics was an update to the 
ABC bylaws — which were drafted 
about 10 years ago — with the goal 
of providing additional �exibility to 
the ABCs while also recognizing that 
as part of ASPPA, some degree of 
consistency makes sense. Missy gave 
the LC a summary of that meeting, 
and ASPPA’s Management Council 
(consisting of myself as President, Jim 
Nolan as President-Elect and Brian 
Gra� as Executive Director) will be 
reviewing the speci�c bylaw updates 
over the next several weeks.

ONLINE EXAMINATIONS
ASPPA’s Retirement Plan Academy 
(RPA) has been hard at work updating 
the technology we use to deliver our 
educational programs. This means 

also retooling the content to better 
�t online delivery. The next logical 
step is to look at the way candidates 
take exams. RPA head Chris DeGrassi 
proposed to the LC that in addition 
to retaining our relationship with 
Prometric for proctored exams, we 
will also move toward o�ering web-
based exams that a candidate can take 
from any computer connected to the 
Internet. Since technology now exists 
to ensure the integrity of the exam 
process in that environment, the LC 
was glad to approve the proposal.

GOVERNMENT AFFAIRS UPDATE
It wouldn’t be an ASPPA LC meeting 
without a government a�airs update, 
and Craig Ho�man brought us up to 
speed on ASPPA’s e�orts to work with 
the IRS to expand the availability of 
self-correction in light of the recent 
increase in VCP user fees. (For details, 
see Craig’s GAC Update column on 
page 67.) 

CONCLUSION
I’ve mentioned a few names here, 
but I would be remiss if I did not 
thank everyone on the LC for not 
only taking the time to come to the 
meeting but also for bringing their ‘A’ 
games to the conversations. Jim Nolan, 
Missy Matrangola, Rich Hochman, 
Justin Bonestroo, Kris Co�ey, Kirsten 
Curry, Kizzy Gaul, Amanda Iverson, 
Yannis Koumantaros, Frank Porter, 
Rod Stortenbecker, Jennifer Swets, Joe 
Nichols and Brian Gra� — you guys 
rock!

An industry veteran with more than 
25 years of experience, Adam Pozek 
is a partner with DWC – The 401(k) 
Experts, in Beverly, MA. He serves as 
ASPPA’s 2018 President.
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I
n the four decades since ERISA 
was passed into law, millions of 
Americans have entered and 
retired from the workforce. Plan 
designs of many shapes and sizes 
have come into being. De�ned 

bene�t plans dominated, then faded, 
after 401(k)s sprang out of an obscure 
section of the Internal Revenue Code 
to become the way America saves. 

But despite all the change and 
innovation — the advent of target-
date funds, automatic enrollment, 
demographic shifts and workforce 
composition changes — through 
good economic times and bad, one 
thing hasn’t changed: the percentage 
of American workers covered by a 
workplace retirement plan.

Incredible as it may be, despite 
positive growth in nearly every single 
retirement plan metric — more and 
higher levels of participation, more 
diverse and, thanks to asset allocation 
strategies and advisor interventions, 
better rebalancing of investment 
portfolios, as well as the lift provided by 
sustained bull markets — the retirement 
preparations of nearly 4 out of 10 
American workers in the private sector 
have been left sitting on the sidelines 
simply because they don’t have access to 
a retirement savings plan at work.

It’s been an issue for a long 
time, but the tax reform debate has 
brought a whole new focus to the 
issue. Increasing access to coverage in 
a retirement savings plan is, without 
question, the next big policy issue for 
our industry.

Those ‘laboratories of innovation’ could be creating monsters.

Under Covered

longer be subject to the current 
70% coverage rule).

• Auto-enrollment would start at 
6%, with annual auto-escalation of 
1% up to 10%.

• Plan accounts would be portable, 
but 50% of the account balance 
would have to be distributed in the 
form of a lifetime income vehicle.

And while no employer 
contributions would be required in the 
minimum plan (which would be a safe 
harbor plan with no testing), the bill 
would also change ERISA’s coverage 
rules — not just for the minimum plan, 
but for all existing plans. 

What would that mean for 
workplace retirement plans? For 
retirement savings? The bottom line is 
that there are those who will, as they 
always do, fault the private system. But 
the 401(k) isn’t the problem — it’s that 
there are too many working Americans 
without one. The reality is that when 
even moderate-income workers do 
have access to a 401(k) plan, they 
are 12 times more likely to save for 
retirement than they would be on their 
own in an IRA.

The challenge — our challenge 
— is to expand the availability of 
retirement savings in the private 
workforce. 

Brian H. Graff, Esq., APM, 
is the Executive Director of ASPPA 
and the CEO of the American 
Retirement Association. 

This coverage gap was, in fact, the 
rationale underlying the proliferation 
of proposals at the state level to expand 
retirement plan coverage in the 
private sector. Some, like California 
and Oregon, have a mandate with a 
government-run default; others are 
looking into creating a 401(k) MEP for 
employers in their state; and still others 
have created a marketplace for small 
businesses to �nd a plan provider or are 
working on one. And while it’s early in 
the implementation, we can already see 
that it’s a mess for employers, advisors 
and participants alike.  

Proponents talk about the 
possibilities that could emerge from 50 
state “laboratories” creating di�erent 
solutions. What they never seem to 
remember is that Dr. Frankenstein also 
had a laboratory — and how did that 
turn out? 

Solutions are emerging on a federal 
level. Rep. Richard Neal (D-MA), the 
ranking Democrat on the House Ways 
& Means Committee, has introduced 
a game-changing national retirement 
plan coverage proposal called the 
Automatic Retirement Plan Act 
(ARPA). Under Neal’s bill:

• All employers that have more than 
10 employees and have been in 
business for at least three years 
would be required to provide an 
automatic enrollment 401(k) plan.

• After a 5-year transition period, all 
employees over age 21, including 
part-time workers, would have to 
be covered after no more than 3 
months of service (plans would no 

REGULATORY / LEGISLATIVE UPDATEPC BY BRIAN GRAFF
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W
hen one of 
my sta�ers is 
noti�ed that 
a participant 
is divorcing 
and a quali�ed 

domestic relations order will arrive 
soon, the fretting begins. Will we 
be dragged into the middle of the 
divorcing couple’s issue? Will the 
lawyer who drafted the QDRO have 
written something that’s actually 
“quali�able” or will we end up having 
a “debate” with the lawyer? Will the 
HR sta� at the client’s o�ce try to put 

A real-life look at some of the issues that  
can arise before you even receive a QDRO.

QDRO, 
a Four-Letter 

Word

BY SUSAN H. PERRY FO
N

A
 /

 S
H

U
TT

E
R

S
TO

C
K
.C

O
M

COMPLIANCE / ADMINISTRATIONPC

PC_SM_2018_10-13_Comp&Admin_4.indd   10 5/21/18   3:58 PM



11WWW.ASPPA-NET.ORG

fees and unhappiness directed at you 
by Alpha.

The plan document probably 
contains language that says distributions 
are paid as soon as administratively 
feasible upon receipt of a request. Sam 
quali�es for the withdrawal. You don’t 
have a QDRO for him… but you 
have verbal indication from the HR 
Director that one is forthcoming. 

What do the plan’s QDRO 
procedures say we should do? The 
language in Alpha’s QDRO procedures 
only addresses what happens once a 
domestic relations order is received 

following day, Sam, who is 60, requests 
an age-59½ withdrawal of his entire 
account balance. What do you do?

Here’s the issue. The participant has 
made a perfectly reasonable request 
for a withdrawal, and he has the right 
to expect this request to be handled 
in a reasonable timeframe. Potentially, 
however, you could be giving Sam 
money that the court order (which you 
don’t yet even know you’ll get) might 
assign to the alternate payee. 
The alternate payee could then 
challenge Alpha for having allowed 
the withdrawal. Oh, the possible legal 

the burden of dealing with the warring 
parties on us? Think of all of the things 
that can go wrong. 

Let’s look at a few of the issues 
that can arise before you even receive 
a QDRO.

A REQUEST FOR DISTRIBUTION 
BEFORE THE QDRO IS RECEIVED
Sam is a participant in the 401(k) plan 
of your client, Alpha Inc. You receive 
a call from the HR Director at Alpha 
telling you that Sam just got divorced 
and that the ex-wife may be getting 
some or all of his account balance. The 

PC_SM_2018_10-13_Comp&Admin_4.indd   11 5/21/18   3:58 PM
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by Alpha. All we have is the word of 
Alpha’s HR Director that Sam’s ex may 
be getting some of his account balance. 

There is language in the Joint 
Committee on Taxation’s Explanation 
on Technical Corrections to the Tax 
Reform Act of 1987 (at page 225) 
that says: “…the plan administrator 
may delay payment of bene� ts for a 
reasonable period of time if the 
plan administrator receives notice 
that a domestic relations order is 
being sought.” 

In this case, have we “received 
notice”? Is that notice supposed to 
be written? The HR Director said 
Sam’s ex-wife may be getting some 
or all of his account balance. So, is 
that really noti� cation that a DRO 
is being sought? The language in the 
JCT Explanation also says the plan 
administrator may delay payments; 
it doesn’t require them to do so. And 
then there is the whole issue of how 
long can the age-59½ withdrawal 
request be delayed, assuming the plan 
administrator does decide to delay 
payments. The JCT Explanation says 
the delay can be for a “reasonable 
period of time.” What does 
“reasonable” mean?

In case you haven’t realized it yet, 
there is no clear-cut answer about 
what to do in this scenario. The plan 
administrator is going to need to make 
some decisions about what to do, 
document those decisions, and then 
communicate them to the participant 
and possibly his ex-wife as well.

If you are a 3(16) plan 
administrator, this situation may be 
much more complicated. Did you 

agree to be responsible for approving 
age-59½ withdrawals? Do you have 
any responsibility for approving 
QDROs? Does your service agreement 
allow you to interpret the plan 
document and regulations when there 
are gray areas? If you have su�  cient 
authority — for example, you are the 
named plan administrator in the plan 
document — then you can reasonably 
interpret the plan document, decide 
whether to put a hold on the account 
or not, and appropriately notify the 
various parties. If your authority is 
more limited in scope, I hope you 
have a well-crafted service agreement 
that de� nes the scope of your 
responsibilities very clearly.

A REQUEST FOR DISTRIBUTION 
AFTER YOU RECEIVE A 
POORLY WRITTEN DRO
For purposes of this discussion, 
let’s assume the plan administrator 
immediately contacted Sam’s ex, 
who asked for a week to get the 
DRO written. The plan administrator 
agrees to hold Sam’s withdrawal 
request for 10 days. The parties are 
properly noti� ed.

Sam’s ex does produce a DRO
within the 10-day period. It requires 
that she receive $3,000 per month 
until her children reach age 21. She’s 
currently 48; the two kids are 16 and 
14; and Sam’s account balance is about 
$18,000. Hopefully, everyone can do 
the math and realize that Sam doesn’t 
have enough money to make those 
payments. So, you provide the plan 
administrator with the paperwork 
saying the DRO is not quali� able 

within a couple of days. The day 
after receiving the letter saying the 
DRO isn’t quali� able, Sam writes in 
reminding everyone that he’d like an 
age-59½ withdrawal and that he has 
put in the paperwork. What do you do?

This case is a bit more clear. The 
QDRO rules give the alternate payee 
18 months to get the DRO in order 
so that it can be quali� ed. So Sam’s 
account is frozen and his age-59½ 
withdrawal request is suspended until 
the DRO is � xed or the 18-month 
period expires.

TALKING TO THE PARTIES
In our � rst example above, when you 
� rst speak with the HR Director at 
Alpha about Sam, she says that Sam’s 
ex has questions and asks you to 
speak with her. Citing your service 
agreement, you respond that you 
don’t talk to participants, but the HR 
Director points out that she knows 
nothing about QDROs — how can 
she be expected to talk to Sam’s ex? 
What are you being paid for if you 
won’t talk to Sam’s ex in this obviously 
complicated situation about which 
your client’s HR Director knows little 
or nothing? Aren’t you the retirement 
plan expert? 

Yes, that conversation actually 
occurred about two weeks before I 
drafted this article.

We patiently explained to the 
HR Director that we don’t speak 
to participants directly — it’s in our 
service agreement. Even if we did 
agree to make an exception, how 
would we know we were speaking to 
Sam’s ex-wife? Would the HR Director 

The participant has rights under the plan, but what 
rights does a possible alternate payee have?”

COMPLIANCE / ADMINISTRATIONPC
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CONCLUSION
In these scenarios, you never even received 
a quali�able domestic relations order. 
And yet you got completely stressed out 
analyzing what you could and couldn’t 
do. Then your Finance Department 
discovers all of the time spent on the case 
and asks how you could have spent so 
much money on a QDRO that isn’t even 
a QDRO yet. How are you ever going to 
bill for all this time?

Is it any wonder my sta� thinks 
QDRO is a four-letter word? 

Susan H. Perry, COC, QPA, 
QKA, ERPA, APA, APR, 
AIF, AFA, is the president 
of Edberg & Perry, Inc., 
a retirement plan consulting 

�rm in Phoenix, AZ.

this information for Sam’s ex-wife. 
How do you know who you are really 
talking to?

As a 3(16), you have more liability 
around con�dentiality of data. You are a 
�duciary rather than a service provider, 
so your level of risk is higher. Let’s 
assume that you talk to Sam’s ex, but 
during the call, she starts asking about 
Sam’s account balance and how much 
he puts into the plan each pay period. 
Can you disclose this information? 
Under what circumstances will 
you disclose the information? The 
participant has rights under the 
plan, but what rights does a possible 
alternate payee have? As I’m sure you 
realize, there are no clear answers here. 
You must decide what level of risk you 
are willing to take to assist the ex-wife 
to obtain her QDRO. 

agree to join the call and con�rm the 
ex-wife’s identify? Could we release 
any speci�c information to the ex-
wife without written noti�cation of a 
DRO? Did the wife have any standing 
to obtain information about the plan 
that would fall within the scope of the 
con�dentiality language in our service 
agreement? We don’t want to lose the 
client because we won’t help, but this 
situation is rife with problems. 

It gets more complicated if you 
are the 3(16) plan administrator. Some 
3(16)s agree to speak to participants. 
Hopefully, if you do so, you have a 
method to verify the identity of the 
person you are speaking with. You 
might con�rm Sam’s name, Social 
Security number, zip code, date of 
birth or other personally identi�able 
information. But you have none of FR
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the IRS’ operations and tax administration systems and 
implement new taxpayer protections.

“A new tax code calls for a new tax administrator, and 
we have worked together so that the IRS can be transformed 
into an agency with a singular mission: ‘taxpayer �rst,’” 
House Ways and Means Committee Chairman Kevin Brady 
(R-TX) said in a statement after passage. “With this package, 
we are taking a monumental step in redesigning the IRS for 
�rst time in 20 years, refocusing the agency to live up to its 

T
wenty years after the last major overhaul of the 
IRS, key members of Congress on both sides 
of the aisle believe the agency is long overdue 
for a makeover and needs to return to its 
“service �rst” mission.

In fact, the wheels were set in motion in 
March and April. As a follow-up to enactment of the Tax 
Cuts and Jobs Act, the House of Representatives on April 18 
approved multiple pieces of legislation intended to overhaul 

Is an IRS Overhaul Next on Capitol Hill?

Taxpayer First?

BY TED GODBOUT
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mission of quality service, and reining 
in its enforcement powers to prevent 
future abuse.”

The changes were approved as 
part of the Taxpayer First Act (H.R. 
5444) by a unanimous vote of 414-0 
and the 21st Century IRS Act (H.R. 
5445) by a vote of 414-3. In addition, 
the House agreed to seven additional 
taxpayer-service related bills that were 
previously approved by the House Ways 
& Means Committee (see below).

The IRS reform legislation was 
originally spearheaded by Ways & 
Means Oversight Subcommittee Chair 
Lynn Jenkins (R-KS) and Ranking 
Member John Lewis (D-GA), who 
released a “discussion draft” of The 
Taxpayer First Act in March.

“At a time when most Americans 
are able to spend entire days working 
with just their iPhones, the IRS 
still relies on fax machines for many 
o�cial communications. This means 
tax-preparers spend countless hours 
sending faxes to the IRS. Imagine the 
racket in that building,” Rep. Jenkins 
wrote in a CNN op-ed announcing 
the legislation. “The legislation will 
overhaul the IRS for the �rst time 
since 1998 and improve IRS customer 
service by replacing outdated IT 
systems. It will also upgrade the 
IRS’ cybersecurity and identity theft 
protection abilities — both of which 
are badly needed,” she added.

Jenkins and Lewis explained that 
the legislation was the culmination of 
more than 11 Oversight Subcommittee 
events, including hearings and 
roundtable discussions over the last 
three years, and incorporates provisions 
from at least 18 di�erent bills. The 
discussion draft also comes as the 
agency attempts to implement the 
expansive changes under the Tax Cuts 
and Jobs Act (see “Funding and IRS 
Reform” sidebar at right.)

Numerous issues under the IRS’ 
umbrella are addressed in the bill, 
including:

• reestablishment of an independent 
appeals process;

• service-related improvements;
• enforcement revisions;
• cybersecurity and identity-theft 

protection; and
• information technology 

modernization and expanded use 
of electronic disclosure.

While the legislation does not 
directly single out retirement plan 
compliance and reporting requirement 
changes, or include any changes to the 
Tax Exempt and Government Entities 
division, there are a few proposals 
that may be of interest to retirement 
professionals.

TAXPAYER FIRST ACT 
(H.R. 5444)
In general, H.R. 5444 directs the IRS 
to redesign the organizational structure 
of the agency, create an independent 
appeals process to review taxpayer 
disputes, revamp its enforcement 
procedures regarding asset seizures and 
enhance tax-�ling assistance programs. 
The legislation also would eliminate 
the IRS Oversight Board created 
under the 1998 restructuring act.

As for the IRS’s organizational 
structure, the legislation directs the 
agency’s administrator to submit 
to Congress by September 2020 
a comprehensive written plan to 
redesign the organization, re�ecting the 
taxpayer service priorities emphasized 
in the legislation. It also would remove 
the 1998 restructuring requirement 
that the agency’s operating units be 
organized by lines of business rather 
than geographically, as under the 
previous structure.

In addition, all tax-exempt 
organizations would be required to 
�le their Form 990s electronically. 
Transition relief would be provided 
for smaller organizations by allowing 
the IRS to delay this requirement for 
up to two years. Currently, only tax-
exempt organizations which have assets 

Funding and  
IRS Reform

The IRS has dealt with a number 
of serious issues over the past 
several years, and its task of 
overseeing and enforcing the 
collection of tax revenues was not 
necessarily made any easier with 
the enactment of the TCJA.

According to the National 
Taxpayer Advocate’s annual 
report released in January, the 
IRS needs an additional $495 
million in fiscal years 2018 and 
2019 to implement the TCJA, 
but the recently enacted omnibus 
spending bill increased the 
agency’s budget by $195.6 million 
over FY 2017 levels.

Overall, the IRS was 
appropriated $11.43 billion for 
fiscal year 2018, with $320 
million of that to be used to 
implement the TCJA, such as 
updating tax schedules, forms and 
systems. Enforcement functions 
received $4.86 billion, which  
was the same amount from the  
FY 2017 level.
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greater than $10 million and those 
which � le more than 250 returns with 
the IRS are required to � le Form 990 
electronically.

The seven previously mentioned 
bills added to H.R. 5444 include:

•  HR. 2901: Codify the Volunteer 
Income Tax Assistance program to 
provide matching grants to fund 
tax return preparation and � ling 
services for low-income taxpayers.

•  HR. 5437: Require IRS to 
establish a program within � ve 
years to provide an identity 
protection personal identi� cation 
number to any taxpayer.

•  HR. 5438: Allow Treasury 
Department o�  cials and 
employees to refer taxpayers to 
quali� ed low-income taxpayer 
clinics for advice and assistance.

•  HR. 5439: Require the IRS 
to create a centralized team of 
specially trained employees to 
manage taxpayer identity-theft 
cases to completion.

• HR. 5440: Require the IRS 
to provide a 90-day notice in 
advance of closing a taxpayer 
assistance center and report to 
Congress explaining the reasons 
for a proposed closure.

•  HR. 5443: Require all tax-
exempt organizations to 
electronically � le their Forms 990.

•  HR. 5446: Amend the rules for 
streamlined seizure and sale of 
perishable goods.

21ST CENTURY IRS ACT 
(H.R. 5445)
This legislation intends to strengthen 
cybersecurity and taxpayer identity 
protection measures by the agency, 
as well as upgrade its information 
technology and electronic systems.

One provision of interest is the 
development of online accounts 
and portals. The Treasury Secretary 
would be directed to develop secure, 
individualized online accounts to 
provide services to taxpayers and their 

designated return preparers. These 
services would include obtaining 
taxpayer information, making payment 
of taxes, sharing documentation, and 
addressing and correcting issues. It 
also calls for the development of a 
process for accepting returns of tax 
and supporting documentation in 
electronic format. The IRS is directed 
to develop and submit a plan for online 
accounts to Congress within a year 
of enactment.

Also included is a requirement that 
by 2023 the agency make available 
an online web application to allow 
the electronic preparation, � ling and 
distribution of Form 1099, similar to 
the online services provided by the 
Social Security Administration. Under 
the legislation, businesses would be 
able to prepare and � le the information 
returns online while preparing payee 
statements and creating applicable 
records.

WHAT’S NEXT?
It appears increasingly likely that 
restructuring the IRS will move to 
the forefront of Congress’ tax policy 
agenda, but whether such e� orts can 
be enacted this year is another matter. 
In a Feb. 27 “views and estimate” letter, 
House Ways and Means Committee 
Chairman Kevin Brady (R-TX) 
outlined the committee’s schedule for 
the remainder of the year, noting his 
intent to turn to IRS restructuring 
legislation following enactment of 
the TCJA.

Now that most of the so-called 
“must-pass” legislation has been 
approved for the year — namely 
the omnibus budget funding bill for 
� scal year 2018 – it is anticipated that 
legislative activity will slow down 
considerably as the midterm elections 
approach.

It appears 
increasingly 
likely that 
restructuring 
the IRS will 
move to the 
forefront of 
Congress’ tax 
policy agenda.”
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disclose to the retail investor key 
facts about the relationship, including 
material con�icts of interest. Under 
the care obligation, the broker-dealer 
would have to exercise reasonable 
diligence, care, skill, and prudence 
to understand the securities product 
being recommended, have a reasonable 
basis to believe the securities product 
is in the retail investor’s best interest, 
and have a reasonable basis to 
believe that the series of securities 
transactions are in the retail investor’s 
best interest. Under the con�ict-
of-interest obligation, the broker-
dealer would have to have reasonably 
designed policies and procedures to 
at a minimum identify and disclose 
con�icts of interest.

FORM CRS RELATIONSHIP 
SUMMARY 
The second rule creates a new SEC 
Form CRS which both broker-dealers 
and investment advisers would be 
required to provide to retail investors 
that describes the relationship in plain 
English. This form cannot be more than 
four pages long and could be provided 
digitally to the retail investor. The rule 
would prohibit broker-dealers who are 

dealers and investment advisers;
• a need for standards of conduct 

of conduct that meet reasonable 
investor expectations and 
adequately address con�icts of 
interest;

• regulatory complexity resulting 
from the DOL rule;

• reduction in broker-dealers’ 
service o�erings; and

• regulatory complexity more 
generally.

The package is divided into two 
new rules and one new piece of 
interpretative guidance. 

BEST INTEREST STANDARD
The �rst rule would establish a “best 
interest” standard of care for broker-
dealers when a recommendation 
is made. SEC sta� described the 
de�nition of recommendation in 
the proposal as one based upon and 
building from already established 
FINRA guidance. Broker-dealers 
would have three speci�c obligations 
when making a recommendation: a 
disclosure obligation, a care obligation, 
and a con�ict-of-interest obligation.

Under the disclosure obligation, 
the broker-dealer would have to 

T
he Securities and 
Exchange Commission 
released for public 
comment in April 
a set of proposals 
to “enhance the 

quality and transparency of investors’ 
relationships with investment advisers 
and broker-dealers while preserving 
access to a variety of types of advice 
relationships and investment products.”

At the end of an open meeting 
on April 18, the commissioners voted 
4-1 to release for public comment a 
comprehensive package of proposals 
designed to establish and new standards 
of conduct for broker-dealers (BDs) 
and investment advisers (IAs) when 
making recommendations for securities 
transactions or investment strategies 
to retail investors. The proposal covers 
recommendations to retail investors 
for securities transactions in retirement 
accounts, including recommendations 
to rollover securities in retirement 
plans to IRAs.

In unveiling the package, SEC 
Chairman Jay Clayton stated as 
motivations for the initiative:

• investor confusion regarding 
the di�erences between broker-

Despite their 4-1 vote to approve, the SEC commissioners  
expressed serious reservations about the proposals.

SEC Rolls Out  
Best Interest,  

Fiduciary Proposals

BY NEVIN E. ADAMS, JD, & ANDREW REMO
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While “reluctantly” voting 
to open the proposals for public 
comment, Democratic SEC 
commissioner Robert Jackson Jr. 
expressed skepticism about the extent 
to which the rule “actually strengthens 
the so-called suitability standard 
that has for so long failed to protect 
investors from con�icted brokers” and 
took issue with the lack of economic 
analysis performed to consider the 
potential impact on investors, citing 
favorably the work that the Labor 
Department had done regarding the 
impact of the �duciary rule.

After casting the single vote 
against releasing the proposals for 
public comment, Democratic SEC 
commissioner Kara Stein expressed 
concerns that the SEC proposal 
“…merely rea�rms that broker-
dealers have to meet their suitability 
obligations, requires some policies 
and procedures, and mandates a few 
disclosures,” and that “it protects the 
broker-dealer, not the customer. 

“So what else could we have 
done?” she asked rhetorically. “We 
could have required broker-dealers to 
actually eliminate or mitigate con�icts 
of interest, instead of requiring broker-
dealers to have reasonably designed 
policies and procedures. We could have 
required broker-dealers to provide 
‘full and fair’ disclosure, instead of just 
‘reasonable’ disclosure. Moreover, we 
could have made a few small tweaks to 
the current suitability standard, so that 
relief could be obtained for all investors 
when broker-dealer misconduct 
is widespread. In sum, we could 
have expected more from �nancial 
professionals who provide retail 
investors with investment advice.”

Nevin E. Adams, JD, is the 
American Retirement Association’s 
Chief Content Of�cer.

Andrew Remo is the ARA’s Director 
of Legislative Affairs.

comment, the commissioners 
apparently have some issues with the 
current version.

While broadly supportive of their 
collective decision, they all expressed 
reservations individually, some serious, 
about the current state of the proposal. 
For example, though supportive of 
publishing the proposals for public 
comment, Republican commissioner 
Hester Peirce expressed concerns 
“that the approach we are taking will 
simply mean a few more pages of 
unread paper landing in investor trash 
cans.” Peirce also took issue with the 
proposals’ “unimaginative paper-based 
default,” and noted that “disclosure 
overload is also an issue for investors 
— a problem today’s proposed changes 
only exacerbate.”

While throwing his “overwhelming” 
support behind publishing the proposal, 
Republican commissioner Michael
Piwowar acknowledged his “misgivings 
about certain aspects of the nearly 
1,000-page tome… If it takes us that 
many pages to explain what we are 
trying to do, dare I say that our solution 
might necessarily lack the clarity that 
is needed to address retail investors’ 
confusion?” 

not registered investment advisers from 
using the terms “adviser” and “advisor” 
as part of their name or title.

The Form CRS, or “Customer/
Client Relationship Summary,” 
was emphasized by SEC Chairman 
Clayton, who acknowledged that 
“these paper mock-ups re�ect a 
traditional approach to how �rms 
could choose to communicate with 
retail investors.” The SEC said it 
recognized that the inclusion of 
graphic presentations can be more 
e�ective than text-only presentations, 
and repeated that they are proposing 
to allow BDs and IAs to use electronic 
communications and graphics to meet 
their Form CRS obligations, “provided 
that such presentations are true to the 
content requirements and page limits 
of Form CRS.” 

The SEC will also issue guidance 
that will rea�rm and clarify the 
�duciary duty within the Advisers Act 
that an investment adviser owes to 
its clients.

COMMISSIONERS THINK 
PROPOSALS NEED SOME WORK
Despite their 4-1 vote to release 
its �duciary proposals for public 
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As for these vendors, Gartner Inc. 
predicts that $93 billion will be spent 
on information security worldwide. 
Much of that spend will be within 
the �nancial services industry. So, 
while vendors recognize the threat 
and are making the investments to 
protect data, tensions have grown 
between plan sponsors and plan 
administrators. 

Two issues create the cybersecurity 
strain between plan sponsors and 
record keepers: 

• The proliferation of 
cybersecurity questions. If 
cybersecurity is a concern for you, 
it follows that you will ask a lot of 
questions about it. The number of 
cybersecurity questions sent to vendors 
as part of a request for proposal (RFP) 

D
ata security breaches are 
a sad and unfortunate 
part of our increasingly 
digital world. For plan 
sponsors this means a 
responsibility — some 

say a �duciary obligation — to ensure 
the protection of their employees’ 
personal data. So, in turn, recordkeepers 
that administer employee bene�t plans 
are asked by plan sponsors to prove their 
cybersecurity capabilities are capable 
and robust. 

All of this naturally results in more 
cybersecurity questions from plan 
sponsors as they evaluate potential 
vendors. Plan sponsors want to know 
what �rms are doing, and they want 
more transparency into how vendors 
prevent data breaches. 

A look into development 
of the first industry 
standards for how 
recordkeepers 
communicate their data 
security capabilities.

Measuring Cybersecurity 
Capabilities

BY TIM ROUSE
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CONTROL OBJECTIVE DESCRIPTION SAMPLE CONTROLS*
*for illustrative purposes only, not intended to be a list of controls

1.  Risk Assessment & Treatment The organization understands the cybersecurity 
risk to organizational operations (including mission, 
functions, image, or reputation), organizational 
assets and individuals.

 Technology risk assessments are completed

2.  Security Policy Organizational information security policy is established.  Security policies are approved and communicated

3.  Organizational Security Information security roles and responsibilities are 
coordinated and aligned with internal roles and 
external partners.

A CISO or ISO has been assigned

4.  Asset Management The data, personnel, devices, systems and facilities 
that enable the organization to achieve business 
purposes are identified and managed consistent 
with their relative importance to business objectives 
and the organization’s risk strategy.

IT application records are maintained in a formal 
system of record

5.  Human Resource Security The organization’s personnel and partners are 
suitable for the roles they are considered for, are 
provided cybersecurity awareness education and 
are adequately trained to perform their information 
security-related duties and responsibilities consistent 
with related policies, procedures and agreements.

Personnel are subject to initial and periodic 
background checks

6.  Physical & Environmental Security Physical access to assets is managed and protected. Data centers are secured 24x7x365 with on-site
physical security controls

7.  Communications &  
Operations Management

Technical security solutions are managed to ensure the 
security and resilience of systems and assets, consistent 
with related policies, procedures and agreements.

Networks and systems include standard data 
security tools such as firewalls, antivirus, intrusion 
detection, and patch management.

8.  Access Control Access to assets and associated facilities is limited 
to authorized users, processes, or devices, and to 
authorized activities and transactions.

Unique, complex passwords are assigned to all 
employees

9.  Information Systems  
Acquisition Development 

A system development life cycle (SDLC) to 
manage systems is implemented; a vulnerability 
management plan is developed and implemented 
and vulnerability scans are performed.

Regular penetration tests are conducted on 
customer-facing applications

10.  Incident & Event  
Communications Management 

Response processes and procedures are executed 
and maintained, to ensure timely response to 
detected cybersecurity events.

Cyber incident procedures are documented and 
routinely tested

11.  Business Resiliency Response plans (Incident Response and Business 
Continuity) and recoveryplans (Incident Recovery 
and Disaster Recovery) are in place and managed.

The organization maintains and tests BCP and DR 
plans

12. Compliance Legal requirements regarding cybersecurity, 
including privacy and civil liberties obligations, are 
understood and managed.

Policies and procedures are in place to enforce 
applicable privacy obligations

13. Mobile A formal policy shall be in place and appropriate security 
measures shall be adopted to protect against the risks of 
using mobile computing and communication facilities.

A mobile policy is approved and enforced

14. Encryption Data-at-rest is protected and data-in-transit is protected. External transmissions are encrypted using FIPS
approved algorithms

15.  Supplier Risk Ensure protection of the organization’s assets that is 
accessible by suppliers.

Suppliers are subject to periodic security reviews

16.  Cloud Security Ensure protection of the organization’s assets that 
are stored or processed in cloud environments.

Cloud providers are subject to periodic security 
reviews or can provide independent security 
assessments of their environment

R E Q U I R E D  F O C U S  O F  C O N T R O L  O B J E C T I V E
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has exploded — from several dozen a 
decade ago to nearly 1,500 today.

• The intimacy of the 
cybersecurity questions. Not 
only are plan sponsors asking more 
questions, they are asking questions 
that are very sensitive to the 
recordkeepers and get at the core of 
how they defend against cyberattacks. 
Answering these questions could 
provide potential hackers with a road 
map into a vendor’s systems. As a result, 
vendors are refusing to answer such 
questions.

Clearly, plan sponsors have a right 
and an obligation to check on the 
cybersecurity capabilities of their 
vendors, but vendors also have a need 
for a certain level of secrecy around 
the means they employ to provide that 
security. If a vendor provides answers 
to sensitive security questions to one 
client or prospect, it would be unjust to 
not provide the same information to all 
clients and prospects, great or small.

The SPARK Institute was asked 
by its members to assist in solving 
this data security dilemma. So, in 
2016 we created the SPARK Data 
Security Oversight Board (DSOB). 
By design this group was made up 
of the senior security o�  cers from 
member recordkeeper � rms and 
senior plan consultants. Together the 
DSOB addressed the clients’ needs 
and the recordkeepers’ requests for 
privacy. The result was the creation 
of the � rst industry standards for 
how � rms communicate their data 
security capabilities in a reliable and 
consistent way.

The new standards rely on two 
key components. First, the standards 
consist of 16 identi� ed critical data 
security control objectives (see table). 

The DSOB de� ned these 
16 categories after analyzing more 
than 1,500 questions submitted by 
clients and sorting each question 
based on the purpose and intent of 
the question. 

Secondly, when reporting 
cybersecurity capabilities, the 
standards require members to use an 
independent third party to attest to 
the controls.

The scope of the audit for 
cybersecurity requires � rms to examine 
anywhere customer/plan provided 
Non-public Information (NPI) or 
Personally Identi� able Information 
(PII) is processed or stored. PII is 
de� ned as:

 Any representation of information 
that permits the identity of an 
individual to whom the information 
applies to be reasonably inferred 
by either direct or indirect 
means. Further, PII is de� ned 
as information: (i) that directly 
identi� es an individual (e.g., name, 
address, social security number 
or other identifying number or 
code, telephone number, email 
address, etc.) or (ii) by which an 
agency intends to identify speci� c 
individuals in conjunction with 
other data elements, i.e., indirect 
identi� cation. (These data elements 
may include a combination of 
gender, race, birth date, geographic 
indicator, and other descriptors).

 Additionally, information 
permitting the physical or online 
contacting of a speci� c individual is 
the same as personally identi� able 
information. This information can 
be maintained in either paper, 
electronic or other media.

NPI is de� ned as:
 Any information an individual gives 
you to get a � nancial product or 
service (for example, name, address, 
income, Social Security number, or 
other information on an application);

 Any information you get about 
an individual from a transaction 
involving your � nancial product(s) or 
service(s) (for example, the fact that 
an individual is your consumer or 
customer, account numbers, payment 
history, loan or deposit balances, and 
credit or debit card purchases); or

 Any information you get about 
an individual in connection with 
providing a � nancial product or service 
(for example, information from court 
records or from a consumer report).

SPARK’s DSOB has been 
communicating these new standards 
with recordkeepers, plan sponsors, plan 
consultants, advisors, attorneys and 
auditors. We are seeing enthusiastic 
adoption of these standards, and we 
look forward to fully implementing 
them throughout the industry over the 
next 12 to 18 months.  

The DSOB is a permanent ongoing 
authority, with the responsibility to 
regularly review these standards and 
when necessary issue updates. As the 
cybersecurity environment changes, 
the DSOB will update and change the 
standards to best meet the needs of 
plan sponsors and recordkeepers. 

Tim Rouse is the 
Executive Director of the 
SPARK Institute.

Data security breaches are a sad and unfortunate 
part of our increasingly digital world.”

RECORD KEEPINGPC
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APPLICATIONS FOR THIS YEAR’S SCHOLARSHIP OPEN ON JULY 1 
AND ARE DUE NO LATER THAN SEPT. 21.

FOR ADDITIONAL INFORMATION VISIT 
WWW.ASPPA-NET.ORG/EDUCATION/RETIMENT-PLAN-ACADEMY/QKASCHOLARSHIP.

PenChecks Trust Company of America and ASPPA are pleased to 
offer the fifth annual QKA Scholarship Program for ASPPA’s Qualified 
401(k) Administrator (QKA) credential program.
 
The 2018 PenChecks Trust ASPPA QKA Scholarship will be awarded 
to six individuals who make the most compelling case for how 
the prestigious QKA designation will enhance their career in the 
retirement plan industry. The scholarship is valued at $2,300, which will 
cover the expenses associated with course registration and materials 
necessary to attain the QKA credential. This year’s recipients will be 
announced at the 2018 ASPPA Annual Conference, October 21-24 
in National Harbor, MD.

QKA SCHOLARSHIP PROGRAM  
APPLICATION OPENS JULY 1

PenChecks is proud to expand its partnership with and support ASPPA’s educational 
programs because we believe that highly motivated and well trained professionals are 
essential to sustaining excellence across the retirement industry. Over the last three 
years, we’ve seen a significant increase in the number of applicants, reinforcing our 
belief that developing qualified industry ambassadors will lead to continued industry 
innovation and thought leadership — areas in which PenChecks believes deeply.”

— Peter Preovolos, CEO of PenChecks Trust

“ 
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state plan was almost 10% in 2014 and 
2015. How can this happen?

NO MINIMUM FUNDING
Public pension plans are quali�ed 
plans. If they were not quali�ed, then 
the employees would have to pay 
taxes each year on the value of their 
bene�t earned. So, public plans have 
to follow Code Section 401(a) – but 
not all of it. There is a sentence at the 
end of Section 401(a) that excludes 
them from, among other things, 
minimum funding, vesting and non-
discrimination testing. By not being 
subject to Code Section 411, PPPs are 
also exempt from Title I of ERISA.

So, without minimum funding, states 
like New Jersey can just decide not to 
pay the required contributions. There 

L
ately, blanket statements 
seem to be all the rage. 
Blanket statements 
are typically used to 
oversimplify very complex 
situations, like: “health 

care in the United States is broken” or 
“actuaries are nerds that should not be 
let out in public.” Okay, I made that last 
one up, but, well…

Blanket statements in describing 
public pension plans are no exception. 
Often we see comments such as “a 
state pension crisis is at our doorstep” 
and “the public pension nightmare is 
getting worse.”

I have to admit that many public 
pension plans are in a world of trouble 
— for example, the state system in 
New Jersey. However, for that woefully 
underfunded plan and other plans in 
the same situation, much of the trouble 
started when the sponsoring entities 
decided to not fund the Actuarially 
Recommended Contributions (ARC). 

The ARC is typically comprised 
of a normal cost and an amortization 
of the Unfunded Actuarial Accrued 
Liability (UAAL). From 2001 to 2013, 
New Jersey contributed 38% of the 
ARC (NASRA: The ARC Experience 
of State Retirement Plans, FY 01 to FY 
13, March 2015). In more recent times, 
the funding of the ARC has not gotten 
any better. According to the state’s 
2016 Comprehensive Annual Financial 
Report, the actual percentage of the 
ARC contributed for the New Jersey 

What’s behind public pension plans’ funding troubles?

The Drivers of 
Public Plan Underfunding

BY JOSEPH A. NICHOLS
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are some repercussions for not making 
the full contribution. For example, 
under new GASB rules, the unfunded 
liability shows up on the plan sponsor’s 
balance sheet. In addition, at the point 
in time a de�cit is projected, bene�t 
payments from that point forward must 
be discounted at a lower rate (tied 
to a general obligation bond index), 
creating a higher unfunded liability. 
Rating agencies then downgrade the 
status of the bonds for the plan sponsor, 
increasing the cost of borrowing.

Now, just because New Jersey risks 
defaulting on promises for not funding 
the plan, that does not mean that all 
public pension plans are in crisis or in 
a nightmare.

All retirement systems (de�ned 
bene�t, de�ned contribution, public 
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and private) are bound by the 
following equation: 

 (C)ontributions + (I)nvestment Income = 
(B)ene� ts + (E)xpenses

If C is lower, then either I must be 
higher or B must be decreased. If B is 
increased, then either C or I must be 
increased. 

WHAT GOES UP MAY 
NOT COME DOWN
As mentioned above, one of the reasons 
state DB plans are in trouble is due to 
lack of funding (lower contributions). 
However, there are other reasons too. 
At times of high investment returns, 
investment income was so high that 
even with lower contributions, bene� ts 
were increased. For example, during 
the dot-com market increase in the 
late ’90s, many plans were over 100% 
funded and required contribution 
amounts for many plans were at all-
time lows. Ignoring warnings about 
market corrections, bene� ts were 
increased to use up the surpluses — 
surpluses that were supposed to be 
used for market downturns.

Why not just decrease bene� ts? In 
a private pension plan, accruals can be 
frozen (with proper notice) for future 
plan years. Not so in the public plan 
arena. With a few exceptions, courts 
have held that, due to the contract 
clause, once a public plan employee 
starts working, the provisions of the 
pension plan cannot be changed (even 
prospectively). So, many of those 
bene� ts that were increased in the 
late ’90s stay in place until the last 
employee hired before the provision 
change is no longer working.

As a result, there are many public 
pension plans with tiered bene� ts. In 
fact, the State of Missouri has three 
tiers — one for employees hired 
before 2000, one for those hired 
between 2000 and 2011, and one for 
those hired after 2011. Due to a later 
normal retirement date and employee 
contributions only being required for 
the third tier, the employer normal cost 

for the original tier is over double that 
of the third. Not only does this create 
di� erent classes of employees where 
savings are created on the backs of the 
new workers, it also creates a situation 
where cost saving are pushed well into 
the future.

One example of where bene� ts 
are allowed to be decreased for all 
members (employees and those in 
pay status) is during bankruptcy. The 
contract clause is a state issues, but 
once in bankruptcy, federal bankruptcy 
rules apply and all bets are o� . (The 
wild, wild west of public pension plans 
in bankruptcy will have to wait for 
another article.)

IMPACT OF INVESTMENT 
RETURNS
The variables of contributions (C) and 
bene� ts (B) have been discussed, and 
expenses (E) can be skipped because 
they are a very small and predictable 
variable in the equation. This leaves 
investment return (I). 

Since bene� ts are promised in a 
DB plan, investment returns create 
the contribution volatilities. Future 
contributions are determined by an 
investment return assumption. This 
assumption is based on anticipated 
future investment earnings, and like 
all assumptions, must be created by 
following the Actuarial Standards of 
Practice. Critics argue that some of the 
current investment return assumptions 
are too high. However, there were 
also critics who argued that the return 
assumptions in the ’90s were too 
low. Actuaries were accused of being 
dinosaurs for using 8% and 8.5% return 
assumptions. “Technology will make 
it so that we will never make less than 
12% to 15% per year in the market,” 
we were told. We found out that was 
not the case — just like we are � nding 
out that future market will have years 
where the returns exceed 6% and 7%. 

CONCLUSION
You probably are thinking that I am 
being a little defensive. Well, actuaries 
are not allowed to make blanket 

statements. We have to disclose all 
disclaimers, data, assumptions and 
methods, and not mislead users of our 
information. As a result, our message 
sometimes gets lost under 
the headlines. 

So the next time someone 
makes a blanket statement regarding 
underfunded public pension plans, 
� nd out some details. What is the 
investment return assumption and is 
it reasonable based on the target asset 
allocation? Have retirement bene� ts 
been changed for new employees in a 
manner such that savings will happen 
further in the future? How much 
additional funding is necessary to make 
the plan sustainable? 

The more common sense and 
critical thinking that can be interjected 
into the debate, the better chance we 
have to provide promised retirement 
bene� ts to our public employees. Oh 
yeah, we can also use the blankets for 
their intended purpose — to keep us 
warm during our ridiculously cold 
winters. 

Joseph A. Nichols, MSPA, 
EA, MAAA, is the owner of 
Nichols Actuarial 
Consulting, LLC and has 
provided pension actuarial 

services to a wide range plan sponsors 
for 30 years. He is a Past President of 
ACOPA and ASPPA, and currently 
serves as the Secretary of the American 
Retirement Association.

Public plans 
have to follow 
Code Section 
401(a) – but 
not all of it.”
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So which type of plan is better? 
Since this is more of a professional bout 
than an amateur boxing match, we are 
going to go 10 rounds (unless there is a 
TKO) and declare the winner. Put on 
your boxing gloves and let’s get started.

ROUND 1:
NONDISCRIMINATION TESTING 
FOR ELECTIVE DEFERRALS
401(k) plan: The ADP test is used 
to determine whether HCEs defer 
proportionally more than the NHCEs. 
When this test fails, the employer 
must either distribute the excesses 
to the HCEs or contribute more to 
the NHCEs to satisfy the ADP test. 
In small to mid-sized non-pro�t 
organizations there may not be 
many employees who are HCEs, and 
churches and certain church-related 
organizations are exempt from the 
ADP test.

403(b) plan: The ADP test does not 
apply. This is replaced by the Universal 
Availability rule, which is much 
easier to satisfy than the ADP test. An 

T
ax-exempt organizations 
have the choice of 
setting up either a 
403(b) or a 401(k) plan. 
Ensuing questions posed 
by the employer will 

revolve around the question, “Which is 
better?” The real answer is: it depends! 

It has become a pet peeve of mine 
to hear stories of employers who were 
convinced to leave their 403(b) and set 
up a 401(k) plan instead. While there 
are a few instances where the 401(k) 
may be more bene�cial, in my opinion 
there are only a few.

Some of the factors commonly 
cited in favor the 401(k) plan are:

• Better investments (true)
• Easier and cheaper to administer 

(not true)
• 403(b) plans cannot accept 

employer contributions (not true)
Unfortunately, I could share some 

horror stories about marketing 401(k)
plans to employers that were much 
better suited for a 403(b) plan, but 
those are stories for another day. 

There are some distinct advantages to taking a long hard look at adopting or 
sticking with a 403(b) plan rather than jumping ship in favor of a 401(k) plan.

401(k) vs. 403(b): 
Who Wins the Title Match?

BY SUSAN D. DIEHL

PC LEGAL / TAX

employer either permits all employees 
to defer into the plan or it has the 
option to exclude certain employees. 
No testing after that.

Winner: 403(b) plan.

ROUND 2:
LATE DEFERRALS IN 
AN ERISA 403(b)/401(k)
401(k) plan: Generally under a 401(k) 
plan, if deferrals are made later than 
(1) as soon as they can be reasonably 
segregated from the employer’s general 
assets, or (2) after the 15th day after the 
month in which they are taken from 
payroll, then penalties and �lings apply. 
The employer must �le a Form 5330 
paying the excise tax on the amount of 
the late deferrals. 

403(b) plan: The excise tax does 
not apply to 403(b) plans, which means 
the Form 5330 does not apply either. 
Of course, the employer still must 
make the employee whole by putting 
the lost earnings into the plan, as is the 
case in a 401(k) plan.

Winner: 403(b) plan.
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ROUND 3: 
TOP-HEAVY TESTING
401(k) plan: Generally, under a non-
safe harbor 401(k) plan the employer 
must satisfy the top-heavy testing rules. 
In small to mid-sized non-pro�ts, there 
may not be many employees who are 
key employees, but the testing still must 
be performed.

403(b) plan: The top-heavy rule 
does not apply. 

Winner: 403(b) plan.

ROUND 4:
ELIGIBILITY FOR 
ELECTIVE DEFERRALS
401(k) plan: The maximum eligibility 
for permitting elective deferrals 
by employees can be structured 
to require one year of service. In 
this case, if an employer has a high 
turnover in employees, it may have 
fewer employees than are eligible 

under the plan. This would reduce the 
amount of participants and prevent the 
employer from having more than 100 
participants for purposes of a Form 
5500 required audit. 

403(b) plan: There is no age or 
service eligibility that can be used 
under a 403(b) for elective deferrals. 
The Universal Availability rule applies 
in lieu of service eligibility. A 403(b) 
plan may exclude employees who are 
expected to work less than 20 hours 
per week, but if that exclusion doesn’t 
work for the employer, it may result 
in a larger number of employees who 
must be o�ered the deferral option.

Winner: 401(k) plan.

ROUND 5:
POST-EMPLOYMENT 
EMPLOYER CONTRIBUTIONS
401(k) plan: The only option under 
a 401(k) plan would be in the year of 

separation, and only with respect to 
the compensation received through 
the later of either 2½ months after 
separation from service or the end of 
the limitation year. 

403(b) plan: A post-employment 
employer contribution rule is very 
common in 403(b) plans. It is typically 
used for the CEO or director and other 
key employees of a non-pro�t employer. 
This permits an employer to contribute 
on behalf of an employee for the year in 
which he or she separates from service 
plus the next 5 years. 

The contribution is based on the 
most recent compensation earned in 
the last 12 months of employment. 
This compensation amount is then 
used to determine what the Section 
415 limitation would be for the next 
5 years. For example, an employee 
could have an employment agreement 
which states that the individual will 
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receive an employer contribution of 
$10,000 per year for the 5-year period 
following termination of employment. 
Another example: Upon separation 
from service, accrued sick or vacation 
may be contributed as an employer 
contribution. 

The advantage of contributing over 
a 5-year period is that it allows the 
employer to continue to contribute if 
the total amount of the accruals exceeds 
the Section 415 limit for the year. 

Keep in mind that the employer will 
need to perform the nondiscrimination 
test on these contributions if there is an 
HCE in the plan. In small to mid-sized 
non-pro� t organizations there may not 
be any HCEs. Churches and certain 
church-related organizations, however, 
are exempt from the nondiscrimination 
requirements.

Winner (close but not a TKO!):
403(b) plan.

ROUND 6:
ELECTIVE DEFERRAL MAXIMUM
401(k) plan: The maximum elective 
contribution for 2018 is $18,500, 
plus $6,000 as an age 50 catch-up 
contribution, for a total of $24,500. 

403(b) plan: In addition to the 
above limits, under a 403(b) there are 
special rules that include:

•  Long-term service deferrals — 
Employees who work at least 15 
years for the same employer can 
(pursuant to a calculation) potentially 
contribute up to an additional 
$3,000 each year, subject to a 
maximum under this rule of $15,000 
in the aggregate. This brings the total 
for the year to $27,500.

•  Special rules for church employees 
— Regardless of compensation, 

a church employee may receive 
contributions up to $10,000 
per year, with a lifetime limit 
of $40,000. In addition, church 
employees working outside 
of the U.S. (typically foreign 
missionaries) may receive a 
contribution of up to $3,000 
without violating Section 415 if 
the employee’s compensation does 
not exceed $17,000.

Winner: 403(b) plan.

ROUND 7: 
INVESTMENTS
401(k) plan: A 401(k) plan can o� er 
any investment that the employer 
or its advisor selects (subject to the 
prohibited transaction rules). Some 
employers may be conservative, 
while others may add very aggressive 
investments as a choice.

403(b) plan: With the exception 
of church plans under Section 403(b)
(9), investments may only be made 
in annuity contracts or mutual funds 
under a custodial agreement. In 
addition, amounts held in a custodial 
account are subject to stricter in-
service distributions rules with 
respect to nonelective contributions 
and regular matching contributions 
(generally these amounts are subject to 
the same distribution rules as quali� ed 
nonelective contributions). In a 403(b)
(9) plan, which is a retirement income 
account that may only be used by 
churches), there are no exclusions for 
investment types. In fact, churches 
are not subject to the prohibited 
transaction rules under Section 4975, 
so investments can even include 
collectibles!

Winner: 401(k) plan.

ROUND 8: 
ADMINISTRATIVE COSTS
401(k) plan: This is not the case for all 
plans, of course, but typically 401(k) 
plans have higher administrative fees 
than 403(b) plans. Some TPAs charge 
the same price to administer either 
plan type.

403(b) plans: For many of the 
reasons stated above, being exempt 
from certain administrative processes 
can cause the cost to administer a 
403(b) plan to be lower than cause the 
cost to administer a 401(k) plan. 

Winner: 403(b) plan.

ROUND 9: 
REQUIRED MINIMUM 
DISTRIBUTIONS
401(k) plan: Both plans will fall 
under the basic rule that participants 
must begin to receive their required 
minimum distribution (RMD) no later 
than the April 1 following the later of 

A 403(b) plan sponsor will typically have the 
choice to make employer contributions based on 
employment agreements.”
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attainment of age 70½ or separation 
from service. However, 403(b)s have 
one small advantage...

403(b) plan: If the custodian or 
issuer tracks the pre-1987 balance in 
the plan, then the age for distributing 
the pre-1987 balance is age 75. Also, 
403(b)s can take advantage of the 
aggregation rule that applies to IRAs 
whereby participants can calculate the 
RMD separately for each 403(b) they 
own, but take the distribution from 
any one or any combination of their 
403(b) accounts.

Winner: Slight advantage to the 
403(b) plan.

ROUND 10:
OVERALL CONTRIBUTION 
LIMITS VS. LAYERING THE 
BENEFITS
401(k) plan: If the employer has 
adopted a 401(k) in lieu of a 403(b), 
the plan will generally be designed 
to accept all types of contributions 
into a single plan. For example, the 
plan may permit elective deferrals 
and in addition the employer has 
the option to contribute a pro�t-
sharing contribution and/or 
matching contribution. In any event, 
the maximum annual addition per 
employee cannot exceed $55,000 
for 2018.

403(b) plan: Here we call it 
“layering on the bene�ts.” A 403(b) 
plan is not aggregated with a 401(a) 
plan under the Section 415 limitations, 
so if the employer were to establish a 
403(b) and pair it with a 401(a) plan 
for the matching contributions (i.e., 
a 401(m) plan), each plan would have 
a separate Section 415 limitation for 
each employee — in essence doubling 
the amount that can be contributed. 
Instead of the aggregation rule that 
applies to a 401(k) plan, there is a 
special 403(b) aggregation rule where a 
participant in a 403(b) must aggregate 
contributions in the 403(b) plan 
with contributions made to a plan 
maintained by a business controlled 
by that individual (some refer to this 

401(k)/ 
403(b) 
Comparison 
Chart

PenServ has created a 
detailed four-page chart 
comparing the features of  
401(k) plans and 403(b) plans.  
A pdf of the chart has been 
posted for ASPPA members on 
the ASPPA Net website — just 
enter https://bit.ly/2HNSsze  
in your browser. 

as the “doctor rule”). This generally 
does not outweigh the bene�ts of the 
general aggregation rule described 
above which permits layering, but 
it may be a concern for certain 
individuals. 

Winner (de�nitely by a knockout!):
403(b) plan.

As you can see, there are some 
distinct advantages to taking a long 
hard look at adopting or sticking with 
a 403(b) plan rather than jumping ship 
in favor of a 401(k) plan. Employers 
must be sure to consult with a 
trusted advisor or �rm that actually 
specializes in 403(b) plans; otherwise 
they may not receive a truly objective 
comparison between the plans that 
have their best interests in mind. 

As highlighted above — and in a 
useful chart that has been posted on 
the ASPPA Net website (see sidebar) 
— there are areas in both types of 
plans that will vary. The answer to the 
question, “Which plan is better?” will 
depend on several factors, including the 
type of employer, employee turnover 
and the desired contribution types. So 
put on your gloves, take a few jabs, and 
see if your plan makes it to your corner 
of the ring.

Susan D. Diehl, QKA, 
CPC, ERPA, is the 
President of PenServ, a 
nationally recognized 
pension consulting �rm in 

Horsham, PA. She has served as 
chairperson of the Department of 
Labor’s ERISA Advisory Council, as 
vice chair of the IRS’ Information 
Reporting Program Advisory Committee 
(IRPAC), on the IRS’ Advisory 
Committee on Tax Exempt and 
Government Entities (ACT), and as 
President of the National Tax-Deferred 
Savings Association (NTSA).

Comparison of ERISA 403(b) Plans to ERISA 401(k) Plans 
 

Copyright 2018, PenServ Plan Services Page 1 
(Excerpt from PenServ 401(k) and 403(b) Manual) 
 

FEATURES OF… ERISA 403(b) ERISA 401(k) 
   
Which Types of Businesses may 
Establish  
 

Educational organizations; nonprofit 
organizations under 501(c)(3)IRC, and 
certain church organizations.1 
 

Sole Proprietor, Partnership,  
S-Corporation, C-Corporation; and all 
nonprofit organizations (including 
501(c)(3)). 

   
Continued Existence of Plan Permanency must be intended. 

 
Permanency must be intended. 
 

   
Information Sharing Agreements 
(ISAs) 

Typically required, unless there is one 
vendor or the TPA has a platform 

Not required. Investments are selected 
by the Employer or Advisor to the Plan 

   
Annual Contribution Not required Not required 
   
Maximum Annual Contribution Up to 100% of each participant's 

compensation not to exceed $55,000 for 
2018. 

Up to 25% of total eligible participants' 
covered compensation. 
 

   
What is Compensation? If you are an employee, compensation is 

generally your salary reported to you on 
your Form W-2. If you are a self-
employed your compensation is your 
"earned income". 

If you are an employee, compensation is 
generally your salary reported to you on 
your Form W-2. If you are a self-
employed your compensation is your 
"earned income". 

   
Do Deferrals Effect Compensation? No. Beginning in 2002, deferrals do not 

reduce the annual compensation on 
which employer contributions are based. 
 

Maybe. The plan may allow Employer to 
either include or exclude salary deferrals 
from compensation for basing an ER 
contribution. 

   
Eligibility for Elective Deferrals There are no age and service rules. See 

available exclusions below. 
All employees who are age 21 and have 
completed 1 year of service must be 
able to elect to defer 

   
Exclusions from Deferrals EEs covered under another 403(b), 

457(b), 401(k); Nonresident Aliens; 
certain students; EEs who normally work 
less than 20 hrs per week (1000 hours 
per year) 

EEs that have not: completed the 
eligibility requirements above; union 
EEs; nonresident aliens; EEs who 
became employees as a result of a 
merger, acquisition or similar transaction 
for generally a 2 year period. 
 
All other exclusions that are in the Plan 
must be tested under the coverage rules 
of section 410. 

   
Subject to Penalty for late deferrals 
and Form 5330 filing 

No Yes 

   
Eligibility for Employer Contributions May use the same as 401(k) All employees who are age 21 and have 

completed 1 year of service must be 

                                                           
1 Educational organizations are considered governmental and are never subject to ERISA or nondiscrimination rules. Church organizations may 
elect to be covered by ERISA by filing an irrevocable election statement with their 5500 filing. Church organizations include – Churches; QCCOs 
(Qualified Church Controlled Organizations) and NON-QCCOs (Non-Qualified Church Controlled Organizations). 
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Tax and funding issues continue to hamper 
efforts to recruit and retain critical 

volunteer firefighters and EMS personnel. 
Here's a look at where things stand.

LENGTH-OF-SERVICE AWARDS FOR

EMERGENCY
SERVICES
VOLUNTEERS

BY EDWARD J. HOLOHAN
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have been established by state and 
local governments for more than 100 
years to provide �nancial incentives 
for people to become and continue 
to serve as volunteer �re�ghters and 
ambulance workers. 

Currently, about half the states 
have enacted legislation allowing 
the state and/or local governments 
to use government revenues to fund 
these programs. In those states which 
have no such legislation, funds from 
a variety of other sources are used to 
fund them.

In operation, a LOSAP resembles a 
quali�ed pension or pro�t sharing plan. 
In lieu of compensation, a volunteer 

PC FEATURE

who participates in a speci�c level of 
volunteer activities for the year earns 
service credit and a service award 
in accordance with the provisions 
of the LOSAP sponsored by his or 
her local government. The LOSAP 
provisions are usually set forth in a plan 
document, which may be required to 
comply with state law. 

A LOSAP may be established 
and operate as a de�ned bene�t plan, 
de�ned contribution plan or �exible 
contribution plan.

Since LOSAPs are not quali�ed 
plans, there is no federal mandate 
regarding how the plan is to be funded. 
Some LOSAPs are funded under a 
pay-as-you-go arrangement. It is more 
common, however, for the sponsor 
to fund a LOSAP by making regular 
contributions into a Rabbi Trust. (The 
reasons why a Rabbi Trust was chosen 

Length-
of-Service

Award
Programs
(LOSAPs)
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as a preferred funding arrangement 
for LOSAPs are not discussed in this 
article.) Since funds accumulated in a 
Rabbi Trust are owned by the sponsor 
and not the LOSAP participants, they 
are considered to be at a “substantial 
risk of forfeiture.” Therefore, 
funding done on a pay-as-you-go 
arrangement or through a Rabbi Trust 
are both referred to as “unfunded” 
arrangements.   

INCOME TAX INCONSISTENCIES
Historically, the federal income 
tax treatment of LOSAPs has been 
misunderstood. Moreover, even among 
�rms which provide investment, 
actuarial and/or administrative 
services for LOSAPs, there has been 
inconsistency regarding the federal 
income tax treatment of payments 
made to recipients of a LOSAP bene�t. 

Upon distribution of a service award 
to a participant or a participant’s 
bene�ciary, some vendors issue a Form 
1099-R, while others issue Form 
1099-MISC or Form W-2.

Prior to 1996, the term “length 
of service award” was not found in 
the Internal Revenue Code. With 
the enactment of the Small Business 
Job Protection Act of 1996 (SBJPA), 
the term made it into Section 457 
of the Code. Prior to the SBJPA, 
service awards paid from a LOSAP 
were considered deferred payments to 
volunteers and a LOSAP was really a 
deferred compensation plan. 

Since volunteers were not paid 
W-2 compensation while they were 
accruing deferred payment service 
awards, a LOSAP by application of 
Section 457 was then determined to 
be an “ineligible plan” of deferred 

compensation. This meant that once 
a participant’s earned service award 
became vested and secured, it was 
immediately subject to ordinary 
income taxation, in many cases years 
before the cash service award was 
actually paid to the volunteer. In 
e�ect, the volunteer was then to be 
treated as a W-2 employee of the 
local government sponsor while the 
volunteer was accruing deferred 
payment service awards.    

Obviously, this tax treatment 
did not make sense. It created an 
administrative burden for local 
government sponsors of LOSAPs 
and discouraged states and local 
governments from establishing 
LOSAP programs. For a signi�cant 
number of states and local 
governments, the LOSAP option was 
quickly dismissed as a way to help 
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recruit and retain volunteers. Seventy 
percent of the �re�ghters in the 
United States are volunteers, and the 
majority of local governments rely 
solely on volunteers to provide �re 
protection and emergency services 
to their residents. If LOSAPs were 
to be a real option available to states 
and local governments to recruit and 
retain volunteers, federal legislation 
was needed. 

IMPACTS OF SBJPA AND TCJA
The 1996 SBJPA legislation was a 
major step in the right direction. 
Provided that certain conditions were 
met, the law stated that a LOSAP was 
not to be considered as providing for 
the deferral of compensation. That 
meant that a LOSAP which met the 
conditions set forth in Section 
457(e)(11) for years beginning after 
Dec. 31, 1996 would not be considered 
by the IRS to be an ineligible plan 
of deferred compensation. Under 
the SBJPA, the bizarre income tax 
treatment of LOSAPs discussed above 
could be avoided altogether.

The 2017 Tax Cuts and Jobs 
Act (TCJA) legislation enacted in 

December 2017 provided even more 
relief for state and local sponsors of 
LOSAPs. One of the conditions set 
forth by the SBJPA in Code Section 
457(e)(11) was a $3,000 limit on the 
amount of a service award that could 
be earned (i.e., accrued) under a 
LOSAP for any one year of volunteer 
service. The TCJA increased this limit 
to $6,000 and set annual cost of living 
adjustments to this limit, beginning 
after 2018. This same legislation also 
included language which clari�ed 
how the limit was to be applied to a 
DB LOSAP. 

While the 1996 SBJPA and the 
2017 TCJA legislation eliminated 
a major portion of the uncertainty 
regarding the income tax treatment 
of a LOSAP, neither of them 
eliminated all the uncertainty. The 
original version of the bill which, 
after many revisions over 10 years, 
ultimately became TCJA, included 
language that enabled the sponsor of a 
LOSAP to elect to have its LOSAP be 
treated as if it were an “eligible plan” of 
deferred compensation. However, this 
language did not make it into the �nal 
TCJA legislation. B
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ELIGIBLE PLAN FIX STILL NEEDED
While SBJPA enabled sponsors 
to avoid having their LOSAPs be 
considered “ineligible plans” of 
deferred compensation, it did not 
include language specifying how to 
report the income paid to participants. 
Sponsors were given a means to avoid 
the bizarre income tax consequences of 
having their LOSAP be treated by the 
IRS as an “ineligible plan” of deferred 
compensation, but how then would 
payments to recipients of a LOSAP 
bene�t be reported? As mentioned 
previously, we know LOSAP payments 
are reported on Forms 1099-R, 1099-
MISC (Box 3) and W-2. 

If sponsors had been able to 
elect to have their a LOSAP treated 
as if it were an “eligible plan” of 
deferred compensation, it would have 
eliminated this uncertainty, since 1099-
R would be the appropriate form.  

There would also be other key 
advantages to volunteers participating 
in a LOSAP. Since the LOSAP assets 
would no longer be held in a pay-as-
you-go arrangement or in a Rabbi 
Trust, they would no longer be subject 
to a substantial risk of forfeiture. A 
service award paid to a volunteer 
could be rolled over and tax deferred 
under the same rules applicable to a 
government employee who participates 
in a Section 457 plan. 

Additionally, the application of 
state income tax laws to service awards 
paid to volunteers would no longer 
be such a maze. As a volunteer moves 
from one community to another and 
continues to volunteer, he or she could 
transfer the accrued service awards 
without any immediate income tax 
consequences. To encourage a person 
to volunteer or continue to volunteer, 
hardship provisions could be included 
in a LOSAP so that funds would be 
available to the volunteer and his or 
her family in the event of a hardship.

The LOSAP-related language 
that was left out of the �nal version 
of the bill which became the TCJA is 
included in a second bill drafted and 

submitted by the National Volunteer 
Fire Council (NVFC) to Congress 
for consideration. This legislation 
o�ers a solution to the “eligible plan” 
problems.

While there is no disputing that 
creative volunteer �re�ghter and EMS 
recruitment-and-retention initiatives 
are critical to enabling states and local 
governments to continue to provide 
�re protection and emergency services 
in the most a�ordable manner, based 
on my observations over the past 
30 years, funding of these programs, 
including LOSAPs, is the main 
problem that hinders recruitment and 
retention of volunteer �re�ghters and 
EMS personnel. 

For many reasons, it is di�cult for 
people to volunteer or continue to 
volunteer. More funding for initiatives 
that would help people volunteer 
is needed. That being said, these are 
very di�cult times for state and local 
government o�cials. In today’s world, 
they are charged with burden of being 
�scally responsible and at the same 
time having the foresight to plan ahead. 
Unless there is an immediate crisis, 
how often are there discussions about 
how �re and emergency services will 
continue to be provided in the future 
at adequate levels, and at what cost? 

Currently, only about 20% of 
America’s volunteer �re�ghters 
participate in a LOSAP. While that low 
participation percentage could imply 
that there are other more popular 
recruitment and retention programs, 
it could also imply that not enough 
attention has been paid by states and 
local governments to the recruitment 
and retention of volunteer �re�ghters 
and EMS personnel.

Edward J. Holohan, ASA, is 
the President and Senior 
Actuary of Pen�ex, Inc. in 
Latham, NY. Pen�ex 
provides consulting, 

actuarial and administrative services 
exclusively for LOSAPs. 

"HOW WILL 
FIRE AND 
EMERGENCY 
SERVICES
CONTINUE TO 
BE PROVIDED IN 
THE FUTURE AT 
ADEQUATE LEVELS, 

AND AT 
WHAT COST?"
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WITH ENACTMENT OF THE TAX CUTS AND JOBS ACT, TPAS AND 
RECORDKEEPERS ARE LOOKING AT A WHOLE NEW WORLD OF OPPORTUNITY 

FOR CREATIVE DESIGN AND SERVICE OF QUALIFIED PLANS.

Tax Reform:  
Challenge  

& Opportunity

BY JOHN D. BLOSSOM JR.                                                              ILLUSTRATION BY SEAN LATTRELL
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federal tax reform for individuals and 
businesses is often represented as “tax 
simpli�cation,” it should come as no 
surprise that sweeping changes to personal 
and business income taxes are not “simple” 
to apply. 

The most recent tax changes, however, 
o�er great opportunity to TPAs and others 
who provide consulting support in the 
design and operation of retirement plans. 

The tax reform legislation that 
eventually became the Tax Cuts and Jobs 
Act (TCJA) took shape largely behind 
closed doors, leaving the retirement plan 
service industry with worries about: 

• 401(k) plan contributions reverting 
to Roth rules for deferral on a means 
tested, or set portion of deferrals;

• reductions in, or freezing of, 
contribution limits;

• destruction of non-quali�ed deferred 
compensation plans;

• means testing of catch-up contribution 
provisions; and

• elimination of special catch-up 
provisions for 403(b) and 457 plans. B
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We owe a great debt to American Retirement Association 
(ARA) leadership and the ARA Government A�airs Committee 
for the fact that none of these proposals emerged as provisions 
in the TCJA as it became law. In fact, provisions in the new law 
enhance the value of both quali�ed  and non-quali�ed plans for 
American workers and businesses. 

What does the TCJA mean to TPAs and recordkeepers? 
The answer, of course, depends on how the law a�ects the 
use of retirement plans. Will there be less reason to sponsor a 
quali�ed plan? Will the advantages of tax deductible and pre-tax 
contributions prevail?

Before diving into the personal and business income tax 
changes of the TCJA, it’s good to remind ourselves about the basic 
reasons why employers adopt and maintain retirement plans. Let’s 
call the reasons “the big three R’s” — Recruit, Retain, and Retire: 

• Recruit. In a survey of 1,504 full-time workers done for 
American Century Investments by Mathew Greenwald and 
Associates, roughly two-thirds said they would choose to work 
for a company o�ering a retirement plan over one that does 
not, even if a competing company o�ered a 5% higher salary.

• Retain. In the same survey, 80% of participants said 
they would rather have a 100% company match on their 
retirement contributions than a 3% salary increase. Three 
quarters of participants felt the same way even if the salary 
increase were raised to 6%.

• Retire. Many organizations recognize how important it is 
to enable retirement-age employees to actually retire. When 
older employees stay employed because they can’t a�ord 
to retire, costs of medical plans, workers compensation, 
absenteeism and reduced productivity escalate. 

While
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A fourth “R” is Reduce — that is, 
reduce taxes. Tax incentives have long 
been a signi�cant driver in establishing 
and operating retirement plans, particularly 
among smaller businesses. Tax savings 
for owners, in many cases, have fueled 
meaningful contributions for retirement 
bene�ts for employees. 

In my view, the Tax Cuts and Jobs Act is 
as signi�cant to those who serve retirement 
plans as the ERISA was in 1974. What are 
the features that will a�ect our services and 
business models?

Increased Roth Contribution
The TCJA’s increase in the standard deduction 
to $12,000 for a single taxpayer ($24,000 for 
married �lers �ling jointly) will result in many 
lower-earning taxpayers dropping into a 12% 
marginal tax rate (and even lower total tax 
payment rate). (See the table below for the new 
marginal rates.) Thus, TPAs and recordkeepers 
should encourage Roth deferrals instead of 
pre-tax deferrals in many cases. 

Loan Repayment Provisions
Loan repayments due at termination of 
employment are no longer required to 
be repaid within 60 days of termination. 

Under the TCJA, loans may be repaid at any time up to the 
�ling of the individual’s federal income tax on April 15 (or later 
extension date) following the year of termination of employment 
(or termination of the plan). 

Administration of the deferred loan repayment will create 
several problems for TPAs and recordkeepers. Frequently, the 
process has been to o�set a terminee’s distribution by the loan 
amount due and report the amount of the unpaid loan as a 
taxable distribution. Now that the loan may be repaid over an 
extended period, when will it be reported as defaulted with 
income tax and penalty tax paid (if applicable)? How will loan 
repayments be administered if received as late as the participant’s 
income tax �ling? 

Corporate Tax Rate Reduced to Flat 21%
First, the reduced corporate tax rate to a �at 21% will a�ect C 
Corporation prospects and clients with increased pro�ts. Those 
pro�ts fuel the ability to establish and enhance bene�t plans. Higher 
pro�ts should bring better pay to plan participants, who can then 
better a�ord increased contributions, as well as improvements in 
auto-enrollment and auto-escalation plan features. 

The lower tax rate for C Corps will enhance the value 
of non-quali�ed retirement plans. Since deductions for non-
quali�ed bene�ts are deferred until payments are made, the tax 
arbitrage e�ect of non-quali�ed plans for high-income earners is 
enhanced. Deferring personal income from a marginal tax bracket 
of 32% ($157,500 to $200,000 for single taxpayers or $315,000 to 
$400,000 for married taxpayers �ling jointly) to a corporate rate 
of 21% defers a third of the tax otherwise payable… and since 

Plus: Social Security Tax – 6.20% to $128,400; Medicare tax 1.45%, no limit  
Personal Standard Deduction $12,000 per taxpayer (Head of Household $18,000)

TAXABLE INCOME MARGINAL TAX RATE

Single Married Filing Jointly Head of Household Married Filing Separately

$0 - $9,525 $0 - $19,050 $0 - $13,600 $0 - $9,525 10%

$9,525 to $38,700 $19,050 to $77,400 $13,600 to $51,800 $9,525 to $38,700 12%

$38,700 to $82,500 $77,400 to $165,000 $51,800 to $82,500 $38,700 to $82,500 22%

$82,500 to $157,500 $165,000 to $315,000 $82,500 to $157,500 $82,500 to $157,500 24%

$157,500 to $200,000 $315,000 to $400,000 $157,500 to $200,000 $157,500 to $200,000 32%

$200,000 to $500,000 $400,000 to $600,000 $200,000 to $500,000 $200,000 to $300,000 35%

Over $500,000 Over $600,000 Over $500,000 Over $300,000 37%
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the plan only includes highly paid 
managerial people, there are no costs to 
include other employees. 

TPAs need to be prepared to discuss 
and o� er non-quali� ed retirement plans. 
Recordkeepers will likely experience an 
increase in non-quali� ed plans, requiring 
special recordkeeping and administration 
for these plans with fewer participants 
and special investment needs, compared 
with typical participant-directed 
investment o� erings.

Health Savings Accounts
The TCJA made no changes to limits 
for provisions of HSAs. The ability to 
deduct contributions up to $6,900 
to an HSA, coupled with tax-free 
earnings and, if used properly, no tax 
on withdrawals, means that HSAs will 
play an increasing role in participant 
savings strategies. 

TPAs and recordkeepers need to 
be well informed about HSAs and 
prepared to provide administration 
and recordkeeping services. HSA use 
will further reduce taxable income for 
lower-paid individuals (encouraging 
Roth contributions) and help reduce 
taxable income for highly paid 
individuals. 

Pass-Through Deduction for 
Qualified Business Income
A large portion of businesses are “pass-through” entities for tax 
purposes — that is, business income from an S Corporation, 
partnership or sole proprietorship passes through to the individual 
owners to determine income tax payable. Since individual tax rates 
are generally higher than the new � at 21% corporate tax rate, the 
TCJA includes a deduction of 20% of quali� ed business Income in 
determining income tax payable by the owner/taxpayer. 

The 20% of quali� ed business Income deduction phases out 
under certain circumstances. Planning to minimize the phase-out 
to gain as much of the 20% deduction as possible will become an 
important tool for the professional TPA and/or recordkeeper. 

The phase-out rules involve an interplay between quali� ed 
business income, W-2 wages and the individual taxpayer’s 
taxable income. Use of tax deductible retirement plans will be 
increasingly important in engineering quali� ed business income 
and personal income tax levels. 

If taxable income of an owner/taxpayer of a pass-through 
business is below $157,500 for a single taxpayer/owner of a pass-
through business ($315,000 for a married � ling jointly), the full 
20% deduction will apply to that taxpayer’s share of quali� ed 
business income — up to 20% of the taxpayer’s taxable income (not 
including capital gains). A deductible contribution to a quali� ed 
plan may be the best way to stay below the phase-out level.

The phase-out phases in over the next $100,000 of taxable 
income for married persons � ling jointly and the next $50,000 
for single taxpayers. 

If taxable income of an owner/taxpayer of a pass-through 
business is below $157,500 for a single taxpayer/owner of a 
pass-through business ($315,000 for a married � ling jointly), the 

DETERMINING ELIGIBILITY FOR THE NEW QBI DEDUCTION FOR PASS-THRU BUSINESSES

© Michael Kitces, www.kitces.com. Used with permission.

Is the business a 
C-Corporation?

No QBI 
Deduction

START HERE!

YES

NO

Does owner’s taxable 
income exceed thresholds? 

($157, 500 for individuals, $315,000 for MFJ)

NO

* Limited to 20% of taxable income  (not including capital gains)

Is the business a 
Specifi ed Ser ice  

Business?

Does taxable income exceed 
,  for indi iduals, or 

$415, 000 for married couples?

Partial 
QBI Deduction

Claim QBI 
deduction for 

20% of income*

YES YES NO

Is 20% of QBI > W-2 wages limit 
(or wages plus property limit)?

NO

YES
Use greater of 
wages limit; 
or wage-plus 
property limit

YES

YES

PC COVER STORY
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full 20% deduction will be allowed. 
Earnings above the $157,500 and 
$315,000 levels trigger a phase-in of a 
deduction limit which is the lesser of: 

1. 20% of the taxpayer/owner’s 
taxable income; or the greater of:

2. 50% of W-2 wages paid by the 
business; or

3. a limit of 25% of W-2 wages plus 
2.5% of the unadjusted basis of 
tangible property held and used 
by the business.

Specified Service 
Trade or Business
If the business is a “speci�ed service 
trade or business” — de�ned as any 
“trade or business activity involving the 
performance of services in the �elds of 
health, law, accounting, actuarial science, 
performing arts, consulting, athletics, 
�nancial services, brokerage services; any 
trade or business, the principal asset of 
which is the reputation or skill of one 
or more of its owners or employees 
(excluding engineering architecture)” 
— then special rules apply. The 20% 
deduction of quali�ed business income 
is not reduced up to $157,500 taxable 
income of the individual taxpayer/owner 
($315,000 for married �ling jointly). 

The 20% deduction for a “speci�ed 
service trade or business” phases out 
over the next $100,000 of taxable 
income for a married �ling jointly 
taxpayer and over the next $50,000 for 
all other taxpayer/owners. 

There are other factors that 
a�ect precise determination of the 
computation of the 20% deduction, 
but they are beyond the scope of this 
article. Understanding the interplay 
between quali�ed business income, 
W-2 wages and individual taxable 
income creates opportunities for 
consulting and design of quali�ed 
plans to reduce taxable income for 
quali�ed business income purposes 
and individual taxable income of a 
taxpayer/owner.

 TPAs and recordkeepers have a 
whole new world of opportunity for 
creative design and service of quali�ed 
retirement plans. Reducing the amount 

of quali�ed business income and reducing the owner/taxpayer’s 
personal taxable income are best accomplished by establishing 
quali�ed retirement plans to do the job.

With contributions up to the $55,000 annual maximum, 
de�ned contribution plans are a direct deduction against quali�ed 
business income and do not increase taxable personal income 
for the owner/taxpayer. This allows management of the owner/
taxpayer’s taxable income to remain below the phase-out 
threshold. Use of a cash balance DB plan alone, or in combination 
with a DC plan, allows an even greater reduction in quali�ed 
business income and taxable income for the owner/taxpayer.

401(k) plan deferrals do not reduce W-2 wages, but they 
do reduce individual taxable income, so they become a tool 
for �exible planning of contributions to meet retirement 
goals. De�ning W-2 wages for the purpose of determining 
the W-2 wage limits for partnerships and sole proprietors 
(when applicable) needs clari�cation by the IRS. W-2 wages 
automatically include deferral amounts in 401(k) plans. 

Prior to the TCJA, calculation of the economic value of 
establishing a quali�ed retirement plan was relatively easy. The 
owner/taxpayer of an enterprise was eligible for tax deduction 
of the contributions made (and administration cost) for the plan. 
If the plan design met the regulatory requirements, the �nancial 
e�ectiveness was easy to determine. The deductible contribution 
could be easily de�ned and the net cost of the plan was reduced 
by the tax impact of the deductible contribution. 

Under the new tax act, analysis of the net cost of the 
plan becomes multi-dimensional for all but C Corporations. 
Complexity is a great driver of consulting and administration 
service. TPAs and recordkeepers that understand the interplay of 
quali�ed business income, W-2 wages and the impact of personal 
income taxes for owner/taxpayers will be challenged by the 
complexity of the new tax rules, but rewarded for their creativity 
and service.

John D. Blossom, Jr. is the founder of Alliance Bene�t 
Group, LLC, a retirement plan service organization 
with 18 regional locations. He also serves as President 
and CEO of ABG Retirement Plan Services. 
Headquartered in Peoria, IL, ABG serves more than 

600 employer-sponsored retirement plans with more than $3 
billion in retirement plan assets.

The lower tax rate for  
C Corps will enhance  
the value of non-qualified 
retirement plans.
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A refresher on  
split-funded funds.
By John Iekel

Delicate  
Interaction:  
Retirement Plans  
& Life Insurance 

it appropriate for traditional life 
insurance to be connected with 
retirement plans? 

This is not a new 
consideration. In fact, questions 
about how life insurance 
products and retirement plans 
are connected and interact have 
been percolating for more than 
20 years. But sometimes past is 

prologue, and a look at where we’ve been is instructive.
“History provides us with endless examples of 

quali�ed retirement plans partially funded with life 
insurance… often referred to as split-funded plans. 
However, what once was, may now not be an acceptable 
approach today,” wrote David Witz in a special report the 
BGS&G Companies issued in 1997. 

Proposed Regulations
Uncertainty eventually led to the IRS issuing proposed 
regulations on Feb. 13, 2004. REG-126967-03, “Notice 
of Proposed Rulemaking and Notice of Public Hearing; 
Value of Life Insurance Contracts When Distributed 
From a Quali�ed Retirement Plan,” contained:

• Proposed amendments to the regulations under 
Code Section 402(a) regarding the amount 
includible in a distributee’s income when life 
insurance contracts are distributed by a quali�ed 
retirement plan and the treatment of property sold 
by a quali�ed retirement plan to a plan participant 
or bene�ciary for less than fair market value. 

Is
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• Proposed amendments to Treasury regulations under 
Code Sections 79 and 83 conforming the language 
in those regulations to the language in the proposed 
amendments to the Section 402(a) regulations. 

These proposed regulations were intended to provide 
guidance to employers that provide group-term life 
insurance to their employees that is includible in the gross 
income of the employees and to employers who transfer 
life insurance contracts to persons in connection with the 
performance of services.

ASPPA sent a comment letter to the IRS on May 12, 
2004 concerning the proposed regulations. Much of the 
discussion centered around Code Section 412(i), which 
is no longer part of the Code. However, the discussion is 
instructive nonetheless concerning the intricacies of the 
connection between retirement plans and life insurance. 

In the letter, ASPPA said that the concerns that had 
arisen about Section 412(i) plans were a reaction to the 
types of insurance policies that were being promoted for 
§412(i) purposes by certain service and product providers 
in the bene�ts industry. “These policies ostensibly permit 
the payment and tax deduction of greater premiums by 
the plan sponsor and the receipt of greater bene�ts by the 
participants than are available in uninsured or split-funded 
de�ned bene�t pension plans,” the letter said.

ASPPA’s letter expressed support for the IRS’ focus on 
inappropriate funding vehicles as the way to halt abuses 
in the Section 412(i) marketplace. ASPPA said that it 
believed that if the policy valuation rules the IRS suggested 
in the proposed regulations were properly de�ned and 
administered, they would address abuse without harming 
bona �de Section 412(i) plans. “The attempt in the 
Proposed Regulations to require a full and appropriate 
measurement of the value of insurance policies highlights 
the distortion by the sponge policies and encourages the 
use of vehicles that properly re�ect the value of bene�ts 
being delivered,” ASPPA wrote. “If the policies are correctly 
valued, and the suppressed or deferred cash value is rejected 
as a measurement of the proper policy value,” the letter 
said, “the IRC §415 limitations can be applied properly to 
the fully insured plan.

“The Proposed Regulations suggest that policies be 
valued for this purpose based on their true ‘fair market 
value,’” the letter continued. “Unfortunately, however, the 
Proposed Regulations provide too little guidance as to 
how to calculate a policy’s FMV. Because calculation of 
FMV is so ill-de�ned, the bullet intended for the heart of 
the abusive practice could miss its target.”

ASPPA argued that “Vigorous enforcement of all 
existing quali�ed plan rules, coupled with the clearer 
de�nition of the FMV of insurance products, will go 
a long way toward resolving the abuses in the Section 
412(i) marketplace.” Enforcement “should focus equally 
on the plan’s compliance with the full panoply of 

quali�ed plan rules, as well as on its compliance with the 
funding rules speci�c to IRC §412(i),” it continued. 

The letter said that the bene�ts �owing from a sponge 
policy raised questions about whether a plan containing 
such a policy constituted a valid Section 412(i) quali�ed 
plan. “In many respects,” ASPPA’s letter said, “the use of 
the sponge policy seems in con�ict with the intent of IRC 
§412(i).” It said that ASPPA recommended “that the �nal 
regulations explicitly state that its valuation rules are intended 
to prohibit use of sponge policies in §412(i) plans, along with 
any other policy design that circumvents the funding and 
accrual assumptions inherent in §412(i) plans.” It continued: 
“the regulations should further explicitly state that use of a 
prohibited funding vehicle puts at risk the plan’s quali�cation 
status if it contravenes any of the requirements of IRC 
§401(a), such as the §415 limitations on bene�ts.”

ASPPA issued further comments in a follow-up 
letter to the IRS on Jan. 20, 2005, in which it addressed 
additional technical issues associated with the value of 
life insurance contracts when they are distributed from a 
quali�ed retirement plan. 

“There is a concern over the determination of an accrued 
bene�t in a fully insured de�ned bene�t plan [§412(i) plan],” 
the letter said. “In general,” it continued, “the accrued bene�t 
is de�ned in terms of the cash surrender value of the policies 
being used to provide the bene�ts. However, certain features 
of the policies themselves can cause the cash surrender value 
to change based on a participant’s elections or the lapse of 
certain surrender charges over time. Furthermore, the impact 
of certain Code provisions may cause a compliance with one 
requirement to lead to a failure of another requirement.” The 
letter called for guidance to reconcile the accrued bene�t rules 
with the fully insured requirements.

In the letter, ASPPA discussed the requirements of 
Code Section 411(b)(1)(F) and said that it “provides that 
a participant’s accrued bene�t cannot be less than the 
cash surrender value of the timely-paid, unencumbered 
policies purchased with respect to the participant’s 
bene�ts. The cash surrender value of the participant’s 
policies is normally stated as a single sum amount.

“This requirement,” the letter continued, “creates 
confusion as to the determination of the participant’s 
accrued bene�t, in general, for purposes of IRC §411.” It 
noted that in particular, Code Sections §§411(a)(7)(A)(i) 
and 411(c)(3) require that:

• the accrued bene�t be, “in the case of a de�ned 
bene�t plan, the employee’s accrued bene�t 
determined under the plan and, except as provided 
in subsection (c)(3), expressed in the form of an 
annual bene�t commencing at normal retirement 
age” [IRC §411(a)(7)(A)(i)]; or

• “For purposes of this section, in the case of any de�ned 
bene�t plan, if an employee’s accrued bene�t is to 
be determined as an amount other than an annual 
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bene�t commencing at normal retirement age … the 
employee’s accrued bene�t … shall be the actuarial 
equivalent of such bene�t…” [IRC §411(c)(3)]

To satisfy these requirements, as well as the 
requirement under IRC §412(i) that all bene�ts 
be funded exclusively with the insurance contracts, 
“regulations should require that actuarial equivalence 
be determined using the insurer’s guaranteed actuarial 
basis. If that is done, the accrued bene�t payable as an 
annual bene�t commencing at normal retirement age 
will be determined by converting the cash surrender 
value of the contract to this annual bene�t, using the 
policy’s guaranteed actuarial basis. If any other basis for 
conversion is used, the participant’s accrued bene�t if the 
participant terminates employment and defers bene�t 
commencement until normal retirement age, will not 
equal the bene�t payable by the insurance contracts.”

ASPPA also told the IRS that in its view, “De�ning 
the accrued bene�t as the cash surrender value of the 
policy may be inconsistent with the de�nition of accrued 
bene�t for other types of plans. This is especially true 
when one considers the bene�t payable as of annuity 
starting dates between the determination date and normal 
retirement age.” It said that “This inconsistency raises 
questions as to the extent of IRC §411(d)(6) protections 
of these intervening bene�ts,” and recommended that the 
Treasury reconcile those inconsistencies for §412(i) plans.

ASPPA further requested that the IRS “provide guidance 
to clarify the application of the incidental death bene�t rules 
to §412(i) plans.” Speci�cally, it said, “the application of the 
‘50% to insurance’ rule of Revenue Ruling 74-307 must be 
elucidated,” and recommended that the guidance “make it 
clear that the incidental death bene�t rules apply to §412(i) 
plans and that the limitations are calculated in the same 
manner as they are for non-§412(i) plans.”

The January 2005 letter said that the application of the 
rules under Code Section 417(e) to nonannuity bene�t 
payments “is yet another situation that hinges on the 
de�nition of ‘accrued bene�t,’ and that “as has been seen 
with cash balance plans, in situations where the accrued 
bene�t is de�ned in terms of a single sum bene�t payable 
immediately, the calculation of the lump sum bene�t 
payable can be complex and yield surprising results.” 
ASPPA recommended that, because the application of 
Code Section 417(e) rates could cause a fully insured plan 
to run afoul of the Code Section 412(i) requirements, a 
safe harbor be granted to §412(i) plans.

In addition, the letter said that it is unclear how the 
minimum required distribution rule applies to a §412(i) 
plan, as well as how the rules apply when the participant 
receives a distribution at retirement of the insurance 
policy from the §412(i) plan. And it said that ASPPA 
“recommends that, if the participant takes the policy from 
the plan, it be tantamount to receiving annuity payments 
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permitted under the incidental death bene�t rules.
• Not consider the availability of an insurance product 

to be distributed or purchased from the plan to be 
a bene�t, right or feature when comparable death 
bene�ts are provided by the plan. “Creating such a 
consideration would wreak administrative havoc in 
the plan as bene�ts and insurance contracts change,” 
the letter said. 

Revenue Procedure 2005-25
The IRS issued Rev. Proc. 2005-25 on April 25, 2005. It 
provides guidance on how to determine the fair market 
value of a life insurance contract, retirement income 
contract, endowment contract or other contract providing 
life insurance protection for purposes of applying the 
rules Code Sections 79, 83 and 402. 

ASPPA sent a letter to the IRS on Rev. Proc. 2005-25 
on Aug. 9, 2005. It noted that the revenue procedure set 
forth the methodology to be used to value non-variable and 
variable contracts; however, it said, there is concern that the 
information needed to apply the valuation methodology 
may not be consistently available. “In particular,” the letter 
said, “the administrator of a quali�ed retirement plan will 
be dependent on the issuer of the contracts to obtain either 
the value of the contracts or the data necessary to perform 
the valuation.” It told the IRS that “the Revenue Procedure 
does not address the situation where the value or data is not 
provided by the issuer of the product.”

ASPPA recommended that the IRS modify Rev. Proc. 
2005-25 to provide sample calculations to be used in the 
event that the values of contracts (or the data needed to 
determine the values) held by a quali�ed retirement plan 
are not provided directly or in a timely manner by the 
issuer of such contracts. “Ideally,” the letter said, “the sample 
calculations should include methodology to be used both 
with and without the availability of historical data.”

Conclusion
The interaction of retirement plans and life insurance 
remains a delicate one, and plans and those who serve 
them must tread carefully. “My concern is that the fully 
insured market is still fraught with dangers and practically, 
this is only one facet of how life insurance might be used 
in quali�ed plans,” remarks Larry Raymond, President of 
Alliance Bene�t Group of Michigan, Inc.

In his earlier article, Witz suggested a very thorough 
set of questions (see sidebar on page 47) that can be 
helpful in evaluating life insurance as an appropriate plan 
investment. “Remember,” Witz wrote, a �duciary has an 
obligation “to ensure that all decisions are made for the 
exclusive bene�t of the participants. And he suggested 
considering whether you would “rather defend or 
prosecute the use of life insurance within a quali�ed plan 
before a federal court.” 

from the plan and, as such, the bene�ts paid from the plan 
would be subject to the minimum required distribution 
rules of the plan.” It continued, “As a result, the policy 
used for §412(i) plans must contain a provision properly 
meeting the requirements of IRC §401(a)(9), and such 
provision would continue to apply after the policy was 
distributed to the participant.”

ASPPA continued, “Certain insurers working in the 
§412(i) plan marketplace have ‘paired’ insurance and annuity 
products using the same underlying assumptions to ensure 
they are of the same series” and it recommended that guidance 
clarify that the use of those paired products inside a plan 
would not cause a failure of the same series requirements, even 
though both insurance and annuities are being used.

“Furthermore,” said the January 2005 letter, 
“practitioners are concerned that a change in insurance 
product in later years for increased bene�ts will create 
a situation in which a di�erent series will be perceived 
as existing. In such a situation, any change in insurance 
products would require the replacement of all existing 
policies by the new product, which would be to the 
detriment of both participants and plan sponsors.” It 
went on to express concern that “Participants whose 
insurability has changed signi�cantly might not be able 
to be covered by the new product” and that “all life 
insurance premiums for permanent policies likely will 
be higher than those that are replaced, as the insureds 
will be older than they were at initial issuance.” ASPPA 
recommended that guidance con�rm that the insurer or 
contract series may be changed prospectively for future 
purchases without needing to replace the existing policies.

ASPPA also suggested that the IRS:
• Provide guidance as to how a Section 412(i) policy can 

comply with the requirement that the plan be funded 
exclusively with insurance contracts, the Section 411 
accrual and vesting rules, and the terms of the plan.

• Clarify that the face amount of life insurance to be 
distributed to a participant may not exceed the amount 

“Sometimes 
past is 
prologue, 
and a look 
at where 
we’ve been is 
instructive.”

PC FEATURE
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□    1. What is the average of years of service per participant (excluding owners)? 
□    2. Is the average years sufficient to fund a paid-up policy at the guaranteed rates? 
□    3. What is the likelihood of becoming 100% vested before termination? 
□    4. What is the likelihood that the policy will continue after termination?
□    5. What’s the likelihood after termination that policy premiums will continue? 
□    6. Can the death benefit be provided at a lower cost using individual or group term? 
□    7. Has a cost/benefit analysis of term versus permanent been provided? 
□    8. Does the analysis compare the investment performance of both? 
□    9. Is the cost/benefit analysis based upon both group and individual term insurance? 
□  10. Are the policies purchased to meet the uninsurable needs of one or a few? 
□  11. Are those uninsurable participants’ owners or key employees?
□  12.  Is it prudent to buy an investment that imposes a load greater than the maximum 

imposed by a Mutual Fund (i.e., 5.75%). 
□  13. Is it prudent to buy an investment imposes a 100% load in year 1 and year 2? 
□  14. Due to loads and turnover, are you minimizing the risk of large losses? 
□  15. Is the commission paid “reasonable compensation”? 
□  16.  Are you able to clearly identify the expenses and determine how the return on the 

investment is determined? 
□  17. I s it prudent to invest in something that, by definition, requires a continuous 

stream of new investment dollars until age 100? 
□  18.  Is it anticipated that participants will work and that premiums will be paid until 

the policy matures (i.e., age 100)? 
□  19. What is more important to a retiree, to maximize accumulations or a death benefit? 
□  20. Is it prudent to invest in something that generates its highest return at death?
□  21.  Is it prudent to place a tax-favored vehicle within another tax-favored vehicle? 

In other words, if it is not prudent to place a tax-exempt municipal bond inside a 
qualified plan, why is it prudent to place life insurance inside a qualified plan?

□  22.  If life insurance is a voluntary option has the sales presentation been reviewed 
and approved by the plan fiduciary? 

□  23.  Is the presentation designed to put undue pressure or manipulate the participant 
into buying life insurance? 

□  24.  Will the insurance agent selling the insurance provide you his written opinion that 
he believes that life insurance is a prudent, diversified investment that is in the 
participant’s best interest? 

□  25.  Does the life insurance agent have life insurance in his retirement plan? Why or 
why not?

□  26.  Does the life insurance company provide life insurance to their employees on the 
same basis as you will?

□  27. Will your advisor concur that life insurance is prudent and diversified?
□  28.  Will the insurance agent’s Errors & Omissions coverage protect you against a 

fiduciary breach if it’s later determined that life insurance is imprudent? 
□  29. Have PS-58 Costs been explained? 
□  30. What is their procedure to recoup PS-58 Costs at termination? 

Checklist: Life Insurance as a Plan Investment 
In his 1997 article, Witz suggested a set of questions that can be helpful in evaluating 
life insurance as an appropriate plan investment. A caveat: the list is intended for use as 
a guideline, and is not absolute. 
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Your plan sponsor clients should do a bit of ‘spring cleaning’ each year.

Record Retention and 
the Joy of Tidying Up

BY PATRICIA HANSEN & LINDA R. VISCONTI
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Y
ou may have heard 
of the trend to “de-
clutter,” driven �rst 
by the success of 
Marie Kondo’s book, 
The Life-Changing 

Magic of Tidying Up: The Japanese 
Art of Decluttering and Organizing, 
and subsequently The Gentle Art of 
Swedish Death Cleaning by Margareta 
Magnusson. 

Both books encourage us to tidy 
up and do away with all the stu� 

we accumulate over our lifetimes. 
Magnusson wants you to take 
responsibility and not leave a burden, 
while Kondo is a fan of tossing away 
everything that does not bring you joy. 

Let’s face it: Plan documents, tax 
returns, enrollment forms and all the 
paper that comes with running a 
successful retirement plan are not always 
things that bring plan sponsors true joy. 
The pain in�icted by an audit when you 
cannot locate a document requested is 
sure to bring the opposite emotion of 

BUSINESS PRACTICES
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joy! When you are dealing with business 
documents you also cannot just purge 
so as not to leave a burden — tossing 
some items may create a bigger burden 
for those left behind. 

But what to keep, and for how 
long? How to store? Is it all right to 
have all of this stored electronically 
or rent a storage unit for the reams of 
paper that are produced for just one 
small plan each year? What about the 
magic of the number 6 (as in years)?

We’re here to help you get your 
plan sponsor clients to declutter 
and hopefully organize the plan’s 
paperwork — and maybe when all is 
complete, everyone will feel a bit of 
that joy that Kondo says comes with 
tidying up.

PLAN QUALIFICATION 
AND LEGAL DOCUMENTS
Plan sponsors need to keep them 
all — from the � rst plan document 
establishing the plan to the latest and 
greatest iteration, they must hold 
on to these records, along with any 
amendments and all the restatements 
of the original document. Hold 
time: forever. You read that right. No 
expiration dates. 

Look at it this way: Inde� nite 
retention is a good thing and can 
bring a plan sponsor much delight 
in the future! Holding on to all 
plan documents can protect a plan 
sponsor against bogus claims and 
easily answer an auditor’s questions. 
This position coincides with ERISA 
section 209, 29 U.S. Code § 1059(a)(1), 
regarding recordkeeping and reporting 
requirements: 

“Except as provided by paragraph 
(2) every employer shall, in 
accordance with such regulations 
as the Secretary may prescribe, 
maintain records with respect to 
each of his employees su�  cient 
to determine the bene� ts due or 
which may become due to such 
employees….” 

However, there is nothing that says 
the documents must be in hard copy, 

three-hole punched and kept in a 
binder, taking up physical space in the 
o�  ce. Organize it electronically and 
save it — all of it! 

A word of caution: When scanning, 
before shredding the original, make 
sure the scan has picked up all the 
pages, not just one side of a two-sided 
document. Ensure that copies of the 
signature pages are included too. Most 
importantly, for future reference, name 
each saved � le so that it is clear exactly 
what it is. Indicate the date and the 
type of document, and include all 
parts of the plan document — the 
main body of the document and 
adoption agreement if applicable, along 
with the Summary Plan Description 
(SPD), amendments, policies and 
determination letters. 

And remember that saving these 
documents electronically does no good 
unless the PC or network is backed 
up routinely, or you’re storing them in 
the cloud. 

TAX RETURNS
ERISA Section 107, 29 U.S. Code 
§ 1027 states:

“Every person subject to a 
requirement to � le any report 
(including the documents 
described in subparagraphs (E) 
through (I) of section 1021(k) 
of this title) or to certify any 
information therefor under this 
subchapter or who would be 
subject to such a requirement but 
for an exemption or simpli� ed 
reporting requirement under 
section 1024(a)(2) or (3) of this 
title shall maintain a copy of 
such report and records on the 
matters of which disclosure is 
required which will provide in 
su�  cient detail the necessary basic 
information and data from which 
the documents thus required may 
be veri� ed, explained, or clari� ed, 
and checked for accuracy and 
completeness, and shall include 
vouchers, worksheets, receipts, 
and applicable resolutions, and 

shall keep such records available 
for examination for a period of 
not less than six years after the 
� ling date of the documents based 
on the information which they 
contain, or six years after the 
date on which such documents 
would have been � led but for an 
exemption or simpli� ed reporting 
requirement under section 
1024(a)(2) or (3) of this title.”

That’s quite a dust bunny of words, 
but 6 years would seem to be the 
magic number, right? 

Don’t count on it. Any whi�  of 
fraud will take that 6 years right o�  the 
table. White glove inspections from the 
IRS, DOL or PBGC auditors have also 
been known to ask for years of service 
history and W-2 payroll data for the 
time well before 6 years to determine 
proper bene� ts and vesting. The 
more history you have, the better 
positioned you’ll be to support those 
numbers reported.

There is nothing 
that says the 
documents 
must be in 
hard copy, 
three-hole 
punched 
and kept in 
a binder.”
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EMPLOYEE FORMS 
AND RECORDS
As a TPA, I once had a plan sponsor 
inform me that a terminated employee 
was “my problem now.” Not so fast! 
The employer, regardless of the reason 
an employee leaves employment, 
must maintain complete and accurate 
employee records. The burden of proof 
shifts to the employer if the employee 
can document discrepancies about the 
accuracy of the records used to calculate 
a bene�t. (A court case illustrating this 
burden shifting to the employer can be 
seen in Mason Tenders District Council 
Welfare Fund v. M.A. Angeliades, Inc.)

If a plan sponsor is outsourcing to 
a 3(16) administrator, they should be 

sure the agreement speci�es exactly 
what records will be maintained by the 
administrator and for how long.

ERISA imposes no speci�c 
penalties for failure to maintain 
records under Sections 107 or 209. If 
a plan is found to be in violation of 
ERISA requirements, the violator can 
be liable for up to $100,000 in �nes 
($500,000 for a corporation) and 10 
years in prison, in addition to any civil 
penalties. The plan can also be sued 
by any plan participant or bene�ciary 
if the plan fails to furnish certain 
documents within 30 days of a written 
request — the plan administrator can 
be liable for up to $110 per day from 
the date of the failure.

Civil lawsuits initiated by plan 
participants or bene�ciaries against 
a plan also will not set their kitchen 
timer to just 6 years prior — they will 
try to clean the plan sponsor’s clock 
going back to the beginning of time if 
they think they have a case!

INVESTMENT EDUCATION
Investment information, including plan 
asset statements, meeting notes, quarterly 
annual reviews and the monitoring of 
funds, should be kept inde�nitely as 
well.  This information may be needed 
to support returns �led or to prove that 
the plan sponsor had a process in place 
to monitor and add, change or delete 
investments from the plan’s lineup.

Plan Quali�cation

� Signed Plan Document
� Amendments
� EIN Applications
� Loan Policy
� QDRO Policy
� Signature Pages
� Summary Plan 

Description
� IRS Determination 

Letter
� Safe Harbor Notices
� Summary of Material 

Modifications
� Trust Documents

Retirement Plan Document Checklist

Not all of the following items will pertain to every plan every year. As the plan sponsor wraps up the plan year end by signing off on the 5500, 
they should certainly browse this list to make sure everything that pertains to that year is saved — hopefully electronically!

Tax & Reporting

� 5500 series 
(all attachments)

� Summary Annual 
Report

� Bond Information
� Annual Valuation
� 1099’s
� Self-Correction 

Program
� Voluntary Correction 

Program
� Required Annual 

Testing
� Audit Documentation

Plan Operation

� Enrollment Forms
� Beneficiary Forms 
� Loan Applications
� Distribution Forms
� Payroll Records
� Summary of 

Contributions
� Census (Age/Service 

Verification)
� Hardship Application
� Benefit Claim 

Procedures
� Automatic Contribution 

Notices
� Election & Change 

Forms QDRO 
Documentation

� Required Annual 
Testing

Investments

� Investment Policy 
Statement

� Fiduciary Meeting 
Notes

� Quarterly & Annual 
Investment Review

� Fund Monitoring/
Changes

� Fee Policy 
� Service Agreement(s)/

Invoices
� 408(b)(2) disclosures
� 404a-5 participant 

disclosures
� QDIA Notices
� Sarbanes/Oxley and 

Blackout Notices
� Plan Account 

Statements
� Custodial Agreement
� Group Annuity Contract

Education Policy

PC BUSINESS PRACTICES
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PLAN DOCUMENTS 
The IRS website includes a page 
devoted to “Maintaining Your 
Retirement Plan Records.” Under 
a question about how long records 
should be kept, the response is: 

“You should keep retirement plan 
records until the trust or IRA has 
paid all bene�ts and enough time 
has passed that the plan won’t 
be audited. Retirement plans are 
designed to be long-term programs 
for participants to accumulate 
and receive bene�ts at retirement. 
As a result, plan records may 
cover many years of transactions. 
The Internal Revenue Code 
and Income Tax Regulations as 
well as the Employee Retirement 
Income Security Act of 1974, as 
amended (ERISA) require plan 
sponsors to keep records of these 

transactions because they may 
become material in administering 
pension law.”

Plan sponsors should do a bit of 
“spring cleaning” each year, once they 
have received their annual reports and 
signed o� on the 5500 series �lings. 
Electronically store everything for the 
plan year at once so as not to miss any 
important documents. TPAs may be 
able to help by providing electronic 
copies of the Annual Reports along 
with the �lings. The other year-end 
investment/�nancial reports should 
be scanned if they are not available 
electronically. Until all bene�ts are paid 
from the plan, a plan sponsor needs be 
prepared to defend the plan’s actions. 

Looking on the bright side, records 
will only have to be kept for 6 years or 
so after the plan terminates. Hopefully 
you’ll be enjoying retirement by then 

— with a cleaning service that does 
your spring cleaning for you! 

Patricia Hansen, QPA, 
ERPA, is a senior pension 
administrator with Tycor 
Bene�t Administrators’ 
retirement plan consulting 

group. She joined the Tycor team in 
2009, and has more than 20 years of 
experience with retirement plans.

Linda R. Visconti, QKA, is a 
retirement plan 
administrator with Tycor’s 
retirement plan consulting 
group. She has been with the 

Tycor team since 2003, and is the 
team’s resident expert on plan 
downloads and participant 
distributions/loans. 

We understand your business and are committed to supporting the needs of the TPA industry. TPAessentials provides an 
ever-evolving roster of unique and relevant tools, programs and services based on four key elements for a healthy business.

1 Operational Effi ciency 2 Industry Education 3 Business Practice Optimization 4 Marketing Support

John Hancock Retirement Plan Services, Boston, MA 02210.
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Because when you succeed, we succeed. 
For more details, contact your local John Hancock representative.

Partnering for success
The John Hancock TPAessentials program can 
help you build a strong and profi table business … 
today and in the future.
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The key to a proper assessment of plan success  
and compliance: a thorough plan review.

Plan Review 
Best Practices

BY LEAH HILL & JASON BROWN
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lan sponsors are 
required to meet 
speci�c regulatory 
conditions when 
establishing and operating 
a retirement plan. 

Fiduciary requirements have increased 
in number and complexity over the 
years as additional regulations have 
been incorporated. To ensure that a 
plan is both meeting these stipulations 
and achieving its intended goals, plan 
�duciaries and service providers must 
perform myriad administrative functions. 

It doesn’t need to be overwhelming. 
You can navigate this complicated 

and recommended due diligence, 
incorporating the following questions:

• Is the plan functioning properly?
• Are service providers performing 
their duties su�ciently?

• Is the plan meeting all mandatory 
compliance requirements and 
deadlines?

Conversing in-depth about these 
questions helps determine how the 
plan is operating and proactively 
addresses any issues. The primary goal: 
ensuring that each party is involved 
and properly engaged so the plan will 
meet its regulatory requirements and 
stated objectives.

PLAN PERFORMANCE 
AND DESIGN
Every retirement plan is unique in 
its purpose, so plan provisions must 
be structured accordingly. Design 
requirements and execution may need 
to adapt as the company and regulatory 
environment change over time. During 
the review, it’s useful to clarify the current 
perspective on these plan objectives:

• Improving participant retirement 
readiness

• Attracting and retaining employees
• Enhancing tax e�ciency
• Increasing overall deferral rates
• Alleviating historical/ongoing 
issues

Reviewing the year-end plan 
compliance testing is an e�cient way 
to determine progression toward 
these goals. Analyzing test data 
provides insights about participation 
rates, deferral activity, and deferral 
restrictions/opportunities for highly 
compensated employees (HCEs). If 
the plan design and education e�orts 
aren’t functioning as intended, discuss 
modi�cations with a prudent expert — 
working with a quali�ed plan design 
specialist can have a signi�cant impact 
on the success of a retirement plan.

FINANCIAL WELLNESS AND 
EMPLOYEE ENGAGEMENT
Plan sponsors have �duciary duties 
of prudence and loyalty to their 
participants, as well as the charge to 

WORKING WIH PLAN SPONSORS

territory with the implementation of 
thorough and regular plan reviews. 
Utilizing the following best practices 
can help plan sponsors perform a 
proper assessment of plan success and 
compliance. 

OPERATIONAL REVIEW 
A great way to start a review meeting 
is by discussing the current state of the 
plan and reviewing previous meeting 
minutes. This allows committee 
members to address any recent issues, 
ongoing issues, and outstanding 
items. Typically, this overview 
examines general plan operations 
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bene� t the company’s overall health 
and bottom line. Plainly, this means 
enabling employees to retire well. Plan 
sponsors can achieve this by o� ering a 
thoughtfully designed and strategically 
implemented � nancial wellness 
program to educate and engage 
participants.

Periodically evaluate whether 
these e� orts are e� ective and 
whether adjustments should be made. 
Employees have di� erent needs 
and preferences for engagement, so 
determining the most e� ective delivery 
method is a critical component of 
the overall strategy. Consider utilizing 
emails, direct mailings, text messages, 
website demonstrations, mobile app 
noti� cations, live presentations, videos, 
or printed resources. 

A prudent expert specializing in 
employee engagement can give the 
committee insight into these industry-
leading practices which can bolster 
participant outcomes:

•  Enrollment, engagement, and 
education experiences o� ered 
as onsite group meetings, one-
on-one sessions with advisors, 
live webinars, or recorded videos 
customized with plan features and 
investment options

•  Monthly � nancial wellness 
webinars designed to increase 
� nancial knowledge and 
con� dence, as well as access to the 
recorded webinar for later viewing

•  Personalized retirement readiness 
analyses utilizing speci� c participant 
information and retirement 
assumptions to identify any gaps in 
their current funding and suggest 
changes to close those gaps

Committee members should also 
clarify what determines success for 
the company, plan, and employees. 
These goals will aid the development 
of the � nancial wellness program, 
from scheduled meeting dates to 
documented metrics, such as deferral 
rates, plan participation rates, and levels 
of income replacement in retirement.

FEE BENCHMARKING AND 
INVESTMENT DUE DILIGENCE
The � duciary duty of exclusive bene� t 
requires plan sponsors to understand 
all expenses paid from the plan and 
ensure all expenses for those services 
are deemed reasonable, meaning 
fees are appropriate for the level of 
service and expertise provided. Best 
practice suggests an annual benchmark 
comparing plan costs, provider services, 
and plan sponsor/participant needs; 
as part of the due diligence process, a 
formal market search is recommended 
every three to � ve years. Utilizing a 
plan history report allows plan sponsors 
to monitor any expense � uctuations, 
plan asset levels, and participant 
demographic changes over time.

Investment reviews are also an 
integral part of this due diligence 
and should be a regular and relevant 
portion of any retirement plan 
review. A well-crafted investment 
policy statement (IPS) provides a 
clear outline for prudent investment-
related decisions. Abiding by the IPS 
and documenting protocols and the 
decision-making process are crucial in 
mitigating � duciary risk.

A unique consideration in 
investment evaluation is the selection 
of target date funds. With a 90% 

utilization rate in corporate retirement 
plans and often the default investment 
option, it is important to understand 
how target date funds vary greatly in 
philosophy, strategy, and composition. 
To select the target date fund family 
best suited to the plan and participants, 
plan sponsors should be familiar with 
these key features:

•  Glidepath di� erences: ‘to 
retirement’ vs. ‘through retirement’

•  Plan objectives: protecting savings 
vs. maximizing savings

•  Retirement readiness: typical 
savings behavior vs. optimal 
savings behavior

•  Investment risk considerations: 
minimizing downside risk vs. 
maximizing upside potential

•  Post-retirement considerations: 
withdrawing money from the plan 
vs. leaving money in the plan

Remember, periodic reviews are 
intended to verify that the plan is 
maintaining operational compliance, 
� duciaries are acting with due 
diligence in their decision-making, and 
the plan is meeting stated objectives. 
Incorporating the above considerations 
in regular reviews will ease 
administrative burden, help mitigate 
� duciary risk, and promote a healthy 
and successful retirement plan. 

Leah Hill, CPC, QPA, 
QKA, is the Director of 
Retirement Plan Services at 
Shepherd Financial. She has 
more than 11 years of 

experience in ERISA compliance and 
plan design for de� ned bene� t, cash 
balance, 401(k), 403(b), 457, and 
employee stock ownership plans.

Jason Brown, APR, CBC, is a 
principal at Bene� t Plans 
Plus, LLC. He has more than 
16 years of experience in the 
retirement plan industry, 

including business development, 
consulting, administration and retirement 
plan advisory work. Jason also serves on 
the Plan Consultant Committee.

Best practice suggests an annual 
benchmark comparing plan 
costs, provider services, and plan 
sponsor/participant needs.”
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This innovative tool can guide your marketing plans in the aftermath of tax reform. 

Start with the Chart

BY ROBBIE PETRILLO & KEVIN DONOVAN

Y
ou’ve surely heard 
colleagues in the 
pension �eld 
complain about the 
Tax Cuts and Jobs 
Act (TCJA), claiming 

it has discouraged employers from 
sponsoring retirement plans. While 
there is an ounce of truth to this 
sentiment, it’s not quite time for TPAs 
to roll over and die.

Yes, the rules of the game have 
changed, creating new challenges for 
all of us. But this is an opportunity to 
separate the great from the good.

Consider the great Michael 
Jordan. If the rules of basketball 
were changed during his career, do 
you think he would have become 
lousy all of a sudden? Our money’s 
on “No.” He would have made the 
proper adjustments and found a way to 
dominate once again.

TPAs must also adjust in order to 
dominate in 2018.

This article focuses on the Tax Cuts 
and Jobs Act’s impact on how TPAs 
market retirement plans. As you surely 

have read, the new tax law brought 
with it two components that have sent a 
collective shiver down the backs of TPAs: 
reduced tax rates and a new deduction 
made available to owners of pass-through 
entities (IRC §199A deduction).

THE TCJA MAY CHANGE 
THE WAY PENSION 
CONTRIBUTIONS ARE VIEWED
Consider David, a 100% shareholder 
in an S Corporation. On the surface, 
it would seem that both of the above 
components disincentivize David from 
contributing to a quali�ed retirement 
plan. David might say: “If my tax rate is 
lower now, why not reduce my pension 
contribution, resulting in more taxable 
pass-through income today? That 
income will be taxed at my new and 
lower rate, and the increase in my pass-
through income will act to increase my 
§199A deduction.”

There is a lot of truth to this 
comment, presenting a considerable 
challenge for TPAs. Great TPAs in 
2018 will �nd a way to overcome 
this challenge.

A REDEFINED 
TARGET MARKET
Clients like tax deductions; if they 
didn’t, they wouldn’t hire us! So our 
clients and their CPAs will be trying to 
maximize this new §199A deduction. 

The �rst step to marketing plans 
post-tax reform is understanding: 

• how a business owner’s §199A 
deduction is calculated; 

• where the §199A deduction 
begins to phase out; and 

• the advanced retirement plan 
strategies that can be leveraged to 
maximize the §199A deduction. 

These concepts are too complex 
to explain fully in this article; they are 
better detailed in lengthy whitepapers 
or at industry conferences. All of the 
technical information you absorb about 
IRC §199A, however, will lead you 
to the same conclusion: While some 
business owners now have less of a tax 
incentive to contribute to a pension 
plan, other business owners now have 
more tax incentive than ever before.

The latter group is your new 
target market.
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START WITH THE CHART
The nearby chart will be your beacon 
as you and your �rm’s marketers 
navigate through 2018 and beyond. It 
summarizes the potential deduction 
power of a taxpayer’s pension 
contribution at various taxable income 
amounts, both pre- and post-tax 
reform. The chart is a heat map, with 
your better prospects in green and 
your weaker prospects in pink. Study it, 
memorize it, share it, respect it. 

SECTION 1: Below the Threshold Amount

For taxpayers in Section 1 with lower 
taxable income levels, the deduction 
power of a pension contribution is 
lower than it was before the TCJA. 
In other words, a dollar that they 
contribute to a pension plan in 2018 
will likely yield less than the dollar-

for-dollar deduction they’ve received 
in prior years. The deduction is diluted 
because the pension contribution 
will likely reduce their pass-through 
income, meaning their §199A 
deduction will be reduced since it is 
essentially calculated as a percentage 
of pass-through income. All else being 
equal, this is not good for the taxpayer.

SECTION 2: Phase-out Range

The deduction power of a pension 
contribution begins to climb at a 
certain amount of taxable income, 
referred to as the Threshold Amount 
($315,000 for those married �ling 
jointly and $157,500 for those �ling 
single or married �ling single). The 
deduction power eventually exceeds 
the pre-TCJA baseline and continues 
to climb until taxable income reaches 

what we refer to as the Threshold 
Plus Amount (where taxable income 
exceeds the threshold by $100,000 
for those married �ling jointly and 
by $50,000 for those �ling single or 
married �ling single). 

Section 2 is the phase-out range, 
where taxpayers begin to lose a portion 
of their valuable §199A deduction. If 
the taxpayer’s business is considered 
to be a Speci�ed Service Trade or 
Business (SSTOB;) (de�ning this 
group is tricky and is outside the scope 
of this article), they lose their §199A 
deduction at an accelerated rate as 
compared to a non-SSTOB, and lose it 
entirely at the Threshold Plus Amount.

Taxpayers who fall in Section 2 
can make a pension contribution in an 
amount that that knocks their taxable 
income back down to their Threshold 

The Power of Pension Contributions Post-Tax Reform
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Amount. Doing so acts to maximize 
their §199A deduction, as it eliminates 
any phase-out. This means a dollar 
contributed to the pension plan in 
2018 will yield more than the dollar-
for-dollar deduction that they received 
in prior years. What an amazing 
planning opportunity this is! 

SECTION 3: Phase-out Complete

Taxpayers in Section 3 are in the best 
position to contribute to a pension plan! 
From a tax deduction standpoint, there 
has never been more of an incentive to 
make a pension contribution. Just like a 
Section 2 taxpayer, a Section 3 taxpayer 
should consider making a pension 
contribution in an amount that knocks 
their taxable income back down to their 
Threshold Amount, thus eliminating 
any §199A deduction phase-out. 

Notice how the SSTOB line is 
higher than the non-SSTOB line. 
Remember, the phase-out for an 
SSTOB is more aggressive than that for 
a non-SSTOB. Therefore, an owner of 
an SSTOB is extremely incentivized 
to make a pension contribution that 
eliminates their phase-out, even more 
so than an owner of a non-SSTOB.

SECTION 4: Super-high Earners

Section 4 contains your super-
high earners; they continue to be 
great prospects. These are the folks 
whose taxable income is so far 
above the threshold that no pension 
contribution would be large enough 
to knock their taxable income back 
down to their Threshold Amount 
(e.g., a doctor with $900,000 of 
pass-through income and a maximum 
de�ned bene�t plan contribution 
of only $165,000).

Section 4 taxpayers in an SSTOB, 
like our doctor, will never even sni� 
the §199A deduction. Therefore, 
a dollar that they contribute to a 
pension plan in 2018 will yield a 
dollar-for-dollar deduction, just as 
in years past. Depending on facts 
and circumstances, some Section 4 
taxpayers in a non-SSTOB may never 
become fully phased out of their 

§199A deduction. That’s why the non-
SSTOB line dips slightly below the 
pre-tax reform baseline in Section 4. 
These folks will probably still bene�t 
from making pension contributions, 
just as in years past.

TAKEAWAYS FROM THE CHART
The chart yields the following �ve 
marketing tips for selling retirement 
plans in the aftermath of the TCJA.

1. Target Taxpayers in Sections 2, 3 

and 4 of the Chart

Thanks to IRC §199A, the pension 
plan has never been a more valuable 
tax planning tool for these individuals 
than it is now.

2. Change the Message for 

Section 1 Taxpayers

TPAs serving small- to medium-
sized employers have long focused 
primarily on the tax bene�ts of 
retirement plan contributions for the 
business owner. Those tax bene�ts are 
certainly still available post-tax reform; 
however, they are likely diluted for a 
Section 1 taxpayer. That said, when 
communicating with a prospect or 
client in Section 1, the time has come 
to go all-in on the other bene�ts that 
an employer-sponsored retirement plan 
o�ers, such as:

• Employee recruitment
• Employee retention
• Employee incentivization
• Planned savings for the business 

owner
• Potential protection from 

creditors

3. Collaborate with CPAs

In the �rst weeks and months of 2018, 
CPAs were buried under heaps of 2017 
tax work. Meanwhile, you were boning 
up on the new tax law, speci�cally IRC 
§199A. You have a several-month head 
start on many CPAs. Be a resource for 
them! Share this chart with them. Go 
through your list of mutual clients and 
ask for the CPAs’ help in determining 
the section of the chart they each fall 
into, and plan accordingly. 

4. Teach Financial Advisors How to Spot 

Planning Opportunities

Many TPAs consider �nancial advisors to 
be one of their strongest referral sources. 
By educating them about IRC §199A 
and how to spot a planning opportunity, 
you’re empowering them to not only 
refer you more business, but also how to 
refer the right type of business to you. 

5. Attend at Least Four Technical 

Sessions on IRC §199A

This doesn’t necessarily sound like 
a marketing strategy, but it is! IRC 
§199A is quite complex, so every 
time you see a new presentation, you 
will learn and retain something new. 
You want to get to a point where you 
are comfortable talking about IRC 
§199A o� the cu�. This will come in 
handy at networking events, in sales 
presentations, in meetings with clients 
and their CPAs, etc.

CONCLUSION
Yes, the Tax Cuts and Jobs Act 
introduced IRC §199A, changing the 
name of the game for TPAs. Great 
TPAs will consider this an opportunity, 
as opposed to a threat. The pension can 
be more powerful than ever before; it’s 
just about focusing on the right target 
market. Remember: Start with the 
chart!

Robbie Petrillo, QPA, QKA, 
leads the business 
development efforts for 
Pinnacle Plan Design, LLC. 
He provides marketing 

insights and technical consulting 
for Pinnacle’s TPA clients and 
referral sources.

Kevin Donovan, CPA, EA, 
FSPA, FCA, and his fellow 
actuaries at Pinnacle Plan 
Design provide back-of�ce 
actuarial services to TPAs 

nationwide. Kevin is the 2015 recipient 
of the ASPPA Educator’s Award and 
a co-author of the De�ned Bene�t 
Answer Book.
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Handling mistakes in a highly professional way can be  
the biggest challenge an ASPPA member can face.

Ethics and Errors

BY LAUREN BLOOM
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A
n employee bene�ts 
professional named 
Chris completed a 
major project for 
an important client, 
XYZ Incorporated. 

Chris devoted many hours of careful 
work to the project, and was proud of 
the �nal result. XYZ used Chris’ work 
product to implement major changes 
to its employee bene�ts plan, and Chris 
received full payment for services 
provided. 

What should Chris do?
Employee bene�ts professionals 

who are also American Retirement 
Association members are required by 
Section 10 of ARA’s Code of Professional 
Conduct to perform professional services 
with “honesty, integrity, skill, and care.” 
Ful�lling those obligations can be 
di�cult, especially when circumstances 
require the ARA member to work 
under tight time deadlines, use �awed 
data, or rely on questionable work 
from another professional. However, 

ETHICS

Everything seemed copacetic until 
six months later, when Chris reviewed 
the XYZ work product in anticipation 
of doing similar work for a di�erent 
client. Chris realized that the work 
contained a material error of which 
XYZ was not aware. However, Chris 
sincerely believes that the error will 
not have any signi�cant impact on 
XYZ’s plan changes, and Chis is afraid 
that disclosing the error could destroy 
XYZ’s trust and maybe even result in 
a lawsuit. 
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even when working under optimal 
conditions, employee bene� ts 
professionals are human, and human 
beings make mistakes. Handing those 
mistakes in a highly professional way 
can be the biggest challenge an ARA 
member can face.

That challenge can loom even 
larger if the ARA member fears being 
sued by an angry client. The cost of 
defending litigation can put a small 
� rm out of business, and the anxiety 
of trying to work while managing a 
lawsuit can make day-to-day operations 
a nightmare. It’s small wonder that 
someone like Chris might be tempted 
to let a mistake go undisclosed.

Ultimately, however, Chris is smarter 
and more professional to contact XYZ 
and admit to the error. Even if XYZ 
hasn’t already found the mistake, the 
odds are good that it will come to light 
eventually. When it does, XYZ will 
have every reason to question Chris’ 
honesty (“Why didn’t Chris tell us?”) 
and competence (“Didn’t Chris know 
the work was wrong?”), which will do 
more damage to XYZ’s trust than Chris 
would by speaking up. If XYZ decides 
to sue Chris, the mistake will surely be 
revealed, raising similar questions with 
the judge and jury. If Chris admits to 
the error, the disclosure will give XYZ 
a chance to mitigate its own damages 
and will likely put Chris in a more 
sympathetic light if the matter goes 
to trial. Either way, the high-integrity 
choice is to admit to the mistake.

BE PREPARED
Before contacting XYZ, though, 
Chris is wise to prepare. There are 
many ways to acknowledge error, and 
the best approach often depends on 
the circumstances. Following is one 
approach that Chris might take.

Scope the Mistake

Chris won’t want to make multiple 
calls to XYZ, so it will be important to 
accurately describe the error the � rst 
time. Was it a substantive mistake, or 

a misstatement or omission? What is 
its likely e� ect on XYZ’s plan? Chris 
should resist any impulse to minimize 
the impact of the error — understating 
it could seem self-serving or dishonest.

Who Needs to Know?

XYZ will certainly need to be noti� ed, 
but others may need to know, too. If 
Chris has bosses or business partners, 
they should usually be told � rst, both 
as a courtesy and so they can help with 
the disclosure as necessary. If the risk of 
a lawsuit seems high, Chris may want 

even to return some or all of XYZ’s 
payment for the original � awed work 
product. A loss of fees is normally less 
expensive than defending a lawsuit, and 
making such an o� er will a�  rm Chris’ 
good faith intent to make things right.

How Will the Disclosure be Made? 

Ordinarily, bad news is best delivered 
face-to-face. Chris may want to request 
a meeting with XYZ or, if a meeting 
is impossible, a video conference call. 
Barring either alternative, a telephone 
call is best. Written communications 
are usually best saved for later, when 
Chris can document the discussion and 
agreed-upon solution in an email or 
letter to XYZ.

How Will Future Errors be Prevented?

When things go wrong, clients want 
to know that mistakes won’t happen 
again. Chris is smart to think about 
how the error occurred, then be 
prepared to explain to XYZ what 
changes will be put into place to 
prevent similar errors going forward.

CONCLUSION
Chris’ success in managing the 
disclosure will likely depend on past 
experiences with XYZ. If the working 
relationship has been good, XYZ may 
well forgive the mistake, let Chris help 
rectify the situation, and consider Chris 
even more honest and trustworthy 
than before. But even if XYZ chooses 
not to work with Chris again, Chris 
can be comfortable that the error 
was managed well and Section 10 of 
the Code of Professional Conduct was 
satis� ed. 

Lauren Bloom is the general 
counsel & director of 
professionalism, Elegant 
Solutions Consulting, LLC, 
in Spring� eld, VA. She is an 

attorney who speaks, writes and 
consults on business ethics and 
litigation risk management.

There are 
many ways to 
acknowledge 
error, and 
the best 
approach often 
depends on the 
circumstances.”

to consult the � rm attorney, or even 
the � rm’s professional liability insurer, 
before getting in touch with XYZ.

What Can be Done?

Chris’ mistake presents XYZ with 
a problem, so it’s usually good if 
Chris can o� er a solution to which 
XYZ agrees. Depending on the 
circumstances, plans can be amended, 
reports can be rewritten, regulatory 
� lings can be corrected, and 
agreements can be renegotiated. Chris 
may want to o� er to help correct the 
problem at no charge to XYZ, and 
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While trying to do the right thing, some plan sponsors  
wind up doing the wrong thing.

BY JOHN KELLY
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year for the last 4 years in penalties for 
not �ling a 5500! Please help!”

We all know that it happens all too 
often — plan sponsors, while trying 
to do the right thing, get caught up 
in doing the wrong thing. Whether 
knowingly or not, it still happens. 

At Goldleaf Partners we are always 
running across scenarios like the one 

SUCCESS STORIES

S
top me if you’ve heard 
this one before: “No 
we don’t need to �le 
a 5500 because our 
plan balance is less than 
$250,000… we’re �ne.” 

Or this one: “I just received a letter 
from the IRS saying that we never �led 
a 5500 and that we owe $15,000 per 

Time Is Money…
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mentioned above. In August 2017, 
we came across a case where we were 
engaged to help a family medical 
practice that was looking to terminate 
their plan. When the plan sponsor 
initiated the termination process, she 
was informed of roughly $68,000 
worth of IRS penalties that she had 
owed spanning a 5-year period. 

How can that happen? Well, 
combine an owner-only plan that took 
on employees and then changed its 
EIN, and you have a recipe for disaster! 
We were looking at three separate 
problems:

•  Problem No. 1. The plan 
sponsor had received a notice 
CP220 from the IRS indicating 
they owed more than $8,700 in 
penalties and interest due to late 
� ling the Form 5500 for the plan 
year 2010. The EIN listed on the 
notice was not accurate, and a 
previous request was submitted to 
the IRS to resolve the EIN issue. 
On top of that, the IRS never 
received the EIN correction from 
the client — which subsequently 
kicked o�  a $15,000 penalty per 
year under the initial EIN.

•  Problem No. 2. For the 2010 
plan year, the plan sponsor 
was under the impression that 
they were eligible for the � ling 
exemption for an owner-only, 
one-participant plan with a 
balance under $250,000. This 
exception applied to their plan for 
the 2009 plan year. Thus, it was 
the plan sponsor’s understanding 
that the 5500-EZ � ling was 
not required, but could be � led 
voluntarily at any time. The 
plan sponsor engaged a service 

provider to assist with their 401(k) 
plan administration, including 
the � ling of Form 5500-EZ, 
and relied on this provider to 
complete any required work on 
a timely basis. This didn’t go as 
planned…

•  Problem No. 3. Well, not so 
much a problem, but by the time 
the client called us, she was 5 
years into a potential nightmare 
without even knowing it. Talk 
about a bad day!

As you can imagine, the client 
went through the Five Stages of Plan 
Sponsor Grief: � rst shock, then denial, 
a bit of anger, on to acceptance, and 
then that all-important � nal stage: 
bargaining! With the help of Goldleaf, 
the client could get a clear, concise 
understanding of what happened, 
what should have happened and what 
needed to be done to get it � xed. And 
like all our clients, this plan sponsor 
realized the right thing to do was to let 
us do our thing. 

So we were engaged to represent 
the plan sponsor, under Form 2848, as 
Power of Attorney. After multiple back-
and-forth communications with the 
IRS, were we able to not just reduce 
the penalty, but to have it wiped out 
completely. 

In dealing with the IRS, we 
found that the 5500s weren’t actually 
delinquent; they were just � led 
under a di� erent EIN. After multiple 
conversations, it was understood that 
the two EINs were in fact tied to 
each other and that the error was not 
egregious. 

We also worked with the client to 
ensure that all plan reporting was in 
compliance, including the use of the 

DOL’s Voluntary Compliance Program 
for late � lings. 

Not every situation with the IRS 
ends this well, but in this instance our 
team was able to work with the IRS 
to dig deep and � gure out what really 
happened. But more importantly, we 
were able to get the IRS to address 
whether what had happened was 
worthy of a $68,000 � ne. We didn’t 
think so, and they agreed, ultimately 
accepting our abatement letter and 
cancelling the penalties.  

Once again, stop me if you’ve heard 
this one before: A plan sponsor client 
who was focused on the day-to-day 
operations of her business, not the day-
to-day operations of her retirement 
plan, sends us this letter: 

Dear Goldleaf,
The IRS accepted the abatement letter 

and I owe nothing. I am so grateful to you. 
I told my advisor about Goldleaf and you 
as a referral for others. Thank you for your 
professionalism, follow ups and tenacity.

Warmest,
Plan Sponsor
In the wonderful world of 

retirement plan compliance, all’s well 
that ends well. 

John Kelly, QKA, is a 
Regional Sales Director at 
Goldleaf Partners, 
responsible for sales and 
marketing for Goldleaf ’s 

retirement plan administration and 
compliance services in Illinois, 
Wisconsin, Michigan and Indiana 
distributed through � nancial advisors 
and product wholesalers. 

By the time the client called us, she was 5 years into 
a potential nightmare without even knowing it.”
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Group spending, meditation, book buying — there’s an app for that.

BY YANNIS P. KOUMANTAROS & JJ MCKINNEY

PC CHEAP TECH

Work Smarter by 
Leveraging Cheap 

Technology

Do you know what I love? I love when all of McKinney kids 
get together to buy something for mom and dad on their 
anniversary. The most fun part of that is divvying up the bill. 
Usually the transaction goes something like this:

Me: Hey, I will charge it and then you all can pay me 
back.
Sister #1: Wait, I will do it so, I can get points on my card 
and then you can pay me back.
Sister #2: Okay, but I can’t go in at a full quarter; can 
someone pick up the slack?
Brother: What’s going on?

There you have it: a �rst-world problem of catastrophic 
proportions. 

No worries, there’s an app for that. People develop apps 
to combat the problems we create for ourselves. Venmo 
allows each of us to pay our fair share, or less or more, 
depending on the situation. And we can all do it between 
tweets and Snapchizzels as we go about our merry way. 

Venmo is virtually free if you load up your account 
to spend directly from Venmo securely. You can link your 
bank account or credit card to Venmo. (Note that credit 
card spending comes with a 3% fee, which is fairly standard; 
Venmo also charges a  $0.25 transaction fee for transferring 
money away from Venmo.)

Other than the group spending feature, Venmo is an 
otherwise secure way to purchase items online or in other 
apps.

01.
VENMO 
https://venmo.com

02.
BOOKBUB 
www.bookbub.com

Perhaps you like to read and you like inex-
pensive ways to get your eyes on some books. 
You might consider the library if there were 
fewer germs lurking between the pages, not 
to mention those pesky per-day �nes for not 
returning your books on time. 

Applying similar algorithms used for 
advertising, BookBub uses your preferences 
to provide lists of books and authors that 
you may fancy. What’s more, the books are 
often free, if not quite inexpensive. Book-
Bub works with major ebook retailers and 
devices. The �rm makes a bold claim: “Our 
experts ensure that we’re only featuring great 
deals on quality books you’ll love.” The free 
service includes updates and news from your 
favorite authors, including new releases and 
discounts.

BookBub not only caters to the reader, 
it helps writers market themselves and their 
books to gain readership. Think of BookBub 
like a dating site that connects readers with 
writers —  not like Stephen King’s Misery, 
but more like eHarmony without the dat-
ing. The cost to market your book through 
BookBub varies, but the service provides 
statistics to justify the expense. 

Readers can set up a pro�le in about 
2 minutes. 
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My wife is younger than me. That means she is 
now going to a lot of bachelorette parties. She 
also loves going to concerts all summer with 
friends. Since she is not a pension geek, she and 
her friends use a very cool app called Splitwise to 
split expenses with friends. 

As advertised online, this app is all 
about IOUs made easy. Download the app, 
create a group, invite your friends, identify 
those responsible to split the costs, and the 
mathematical algorithm does the dirty work. The 
arti�cial intelligence built into Splitwise does 
the math, but more importantly, it sends friendly 
email reminders about collections. 

Finally, an app that makes it easy to be 
more social and go out with friends, eat at 
restaurants, travel, and not worry about who pays. 
Embarrassed about doing math at the restaurant 
and splitting the check on the spot? No problem 
— pick up the tab, Splitwise the bill out after the 
fact, and voila. 

Yannis Koumantaros, CPC, QPA, QKA, is a 
shareholder with Spectrum Pension Consultants, 
Inc. in Tacoma, WA. He is married and procreat-
ing — ladies, I know this is a heartbreaking reality. 
He is a frequent speaker at national conferences, 

and is the editor of the blog and newsroom at www.Spec-
trumPension.com.

JJ McKinney, CPC, QPA, QKA, ERPA, is Chief 
Operations Of�cer at Retirement Strategies, Inc., 
an Ascensus company in Augusta, GA. He is a 
husband of one, father of nine, thinks HOAs are a 
conspiracy, is a frequent speaker, a compulsive 

editor, and loves to pension geek-out at www.rsi401k.com. 

03.
SPLITWISE 
https://www.splitwise.com

Life and work are stressful. Some of us handle 
stress di�erently than others, but I have heard a 
lot of people talking about meditation, yoga, golf, 
exercise, etc. over the years. I just got back from a 
2-week vacation in Japan with my family, and the 
Shinto and Buddhist in�uence are throughout the 
country. What struck me about meditation was 
when we rented an executive suite at WeWork 
(more on that $20B company in a future issue) and 
they had meditation rooms you could reserve. This 
made me curious, so I took to Google and found 
out there is an app for that.

Headspace is the industry leader because they 
took a real Buddhist monk and coupled him with 
a leading TED Talk mogul who created this very 
practical application. According to the website, 
a number of studies have found that online 
mindfulness training does produce results similar to 
in-person training. What I love about Headspace 
is that they are committed to the science of 
meditation and making it accessible to all people. 

Still not sold on this app or meditation? Join 
the corporate powerhouses that o�er Headspace-
paid versions to their sta� as a global wellness 
bene�t, such as Google, Adobe, AirBnB, LinkedIn 
and Spotify. 

04.
HEADSPACE 
https://www.headspace.com
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Here’s how we can better empower participants  
in higher education 403(b) plans.

‘We Want 
More Synapses!’

BY BRIAN J. KALLBACK
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L
ately there has been 
some quite negative 
press about 403(b) plans 
in the higher education 
market. Decades of 
passivity, ignorance, and 

complacency in employer oversight 
have led many colleges and universities 
to continue with providers who charge 
unreasonable fees, include mainly 
proprietary investments, or o�er 
illiquid annuity contracts. 

EDUCATION

This leaves employees to determine 
whether to participate in a subpar plan 
beyond the minimum contribution for 
an employer match or saving within an 
IRA. Simplicity in retirement planning 
is wonderful, yet the numerous 
products, funds, providers, and options 
within higher education 403(b)s create 
unnecessary complexity.

Criticism from many TPAs and 
recordkeepers of higher education 
plans and retirement planning generally 

centers on inaccessible or arrogant 
professors and/or colleges not interested 
in a due diligence conversation. 
However, actions can be taken today 
by TPAs and recordkeepers to improve 
the relationship. What’s needed is 
a 403(b) call to action. Outside of 
greater responsibility from education 
institutions, the greatest changes in our 
industry can occur on the front lines. 

I advocate for an expansive, 
curriculum view of 403(b) education 
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Marketing Department created 
for them. If so, then change either 
the presentation or the presenter! 

•  Or go one step further and hold 
multiple presentations per visit. 
Each presentation is geared towards 
a di� erent audience: beginners, 
intermediate, advanced. This type 
of di� erentiated instruction will 
allow for employee self-selection 
for attendance and create higher 
interest in a topic speci� c to their 
expertise level.

•  View your entire education 
program as a progressive curriculum
designed to empower attendees 
to take charge of their retirement. 
Isolated individual meetings do 
not holistically create engagement. 
A progressive curriculum sca� olds 
content to build meetings upon 
themselves. Creating progression 
leads to forward movement rather 
than “I’ve already been to that 
presentation” mentalities.

•  Instead of an instructor-led 
presentation, hand out a case 
study and ask the audience to 
work through it in groups. An 
engaged instructor will move 
across the room, answering 
questions, inciting new thoughts, 
and moving the groups forward. 

403(b) plan participants, it’s these new 
synapses we want!

Consider a typical education session. 
Annually or semi-annually, the education 
consultant/salesperson visits campus 
and speaks to the particular investment 
menu o� ered by the college or university. 
Employees sign up for 15- to 30-minute 
slots for discussion on whether they “are 
on track” for retirement, which is usually 
based on isolated data included within 
the employer plan. Very little time is 
spent educating, empowering, and/or 
challenging the employee to be their own 
expert Independence and control is 
subverted to reliance. 

Lang (2016) states that students 
grow accustomed to thinking about the 
classroom space as a place to sit passively 
and absorb material, yet it should be a 
site in which to engage in active, mindful 
practice of important intellectual skills (p. 
136). The education meetings you host 
for 403(b)s should include conversations 
and exercises teaching how to internalize 
desired content, how to explore beyond 
the presentation, and how to apply 
knowledge gained to an individualized 
situation. In other words, empowering 
participants to learn and apply retirement 
content. 

What might this look like?
•  Instead of a passive ‘listen-and-

leave’ presentation, encourage the 
audience to recall prior knowledge 
or knowledge gained. At the 
beginning, ask the audience what 
they already know about saving 
for retirement. Ask them what 
they want to learn. Finally, at the 
conclusion of the meeting, ask 
them what they learned and answer 
any questions they may have. (This 
is the “K-W-L” strategy.)

•  New information makes new 
connections — don’t give the 
same presentation each visit. 
Why do we give the same 
presentation? Because we feel the 
audience doesn’t get it. Because 
our educator is only comfortable 
giving one presentation. Maybe 
his or her industry knowledge 
is lacking beyond what the 

that focuses on growing literacy and 
knowledge rather than product sales. I 
know: If you ask any member of a TPA 
or recordkeeping � rm, they would say 
they already do that. Yet, truly embracing 
a curriculum format involves focusing 
on teaching educators how to think
about retirement, not save for retirement. 

Teaching in higher education is 
serving students to pursue intellectual 
empowerment. Students should learn 
how to learn, explore beyond the text, 
and consider prudent application of 
knowledge. This empowerment ideally 
leads to lifelong learning and curiosity. 
The goal of 403(b) education programs 
should be similar — lifelong engagement 
leading to successful retirement outcomes. 
Yet, that is not the norm. Maybe we’re 
focusing too much on the outcomes and 
too little on the process.

FOCUS ON COGNITIVE SKILLS
In Small Teaching, James Lang promotes 
segmenting major assessments and 
identifying the cognitive skills required to 
be successful on said assessment (p. 128). 
Cognitive skills are brain-based abilities 
that allow us to perform daily tasks and 
responsibilities. They permit us to process 
and utilize new information. When we 
focus on these cognitive skills, we are not 
teaching to a test. Rather, we are teaching 
how to organize new information. 

Cognitive skills include:
•  Focused attention amid 

distractions
•   Suppressing inhibitions
• Reasoning
• Problem-solving
•  Memory (working and 

long-term)
• Evaluation and decision-making
• Comprehension
•  Planning (especially for unknown 

circumstances)
These skills have a direct impact 

on a participant’s engagement in his 
or her retirement plan. Learning new 
information, participating in a new 
activity, or re� ecting on currently known 
information can create new pathways in 
our brain that strengthen our knowledge. 
When we speak of empowering our 

The numerous 
products, 
funds, providers 
and options 
within higher 
education 
403(b)s create 
unnecessary 
complexity.”
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Bringing all participants back 
together at the end to summarize 
�ndings and tie it all together 
allows for shared understanding. 
A case study is a type of puzzle, a 
brain teaser that activates cognitive 
skill development. This also 
requires a comfortable, con�dent 
and competent instructor who is 
not tied to presentation material.

• Finally, when we sell or educate 
based on fear, we activate stress in 
the audience. Though we may feel 
it helps short-term sales, it does 
little to instigate the cognitive skills 
needed to process the complexity 
of retirement planning. Anxiety, 
depression and stress can hinder 
the learning process. 

THE RESPONSIBILITY 
OF THE EXPERT 
Outside of complacency and comfort, 
the greatest objection to cognitive skill 
development in a higher education 
setting, according to Lang, is an 
assumption that “students should have 
learned and have practiced these skills 
somewhere else” (p. 128). Similarly, do 
consumers have a role in educating 
themselves? Absolutely. But they are 
lambs to the slaughter against well-
trained salespeople masquerading 
as educators. An expert holds the 
responsibility for teaching others in a 
sel�ess manner. 

At a recent conference, I was speaking 
to a peer who mentioned that she met 
annually with the “education consultant” 
from her 403(b) plan provider. When she 
told him she was retiring at the end of the 
semester, he immediately recommended 
she roll her entire balance to an annuity 
o�ered through his company — without 
asking her any questions, without asking 
for any information outside of her 
employer retirement plan, and without 
asking about goals and objectives. This 

story is all too common. 
How long before litigation focuses 

on the salespeople parading as education 
consultants, o�ering proprietary products 
without educating and empowering 
participants to make good decisions? In 
late April, Resolution #41, “Educating 
Members on the Importance of 
Investment Fees” was introduced in 
the New York State United Teachers 
Representative Assembly. In addition to 
education investment fees, Resolution 
#41 includes language about ensuring 
that educators have access to fee-only 
�duciary advisors (Mallia, 2018). The 
spotlight is shining on the lackluster 
treatment of educators in 403(b)s.

A curriculum, cognitive skill 
development focus can assist 
participants in making good decisions. 
When you teach participants how to 
think about retirement content, you 
can make a lasting impact on them. 
This can eventually lead to less reliance 
on an expert and greater trust in the 
relationship, greater partnership rather 
than submission, greater engagement 
rather than passivity — and ultimately, 
greater empowerment leading to 
successful outcomes. 

Brian J. Kallback, M.A., 
CFP®, CLU®, QPA, QKA, 
CTFA, is a faculty member 
at Loras College in 
Dubuque, IA, where he 

teaches �nance within the Francis J. 
Noonan School of Business. He is also 
the Program Director for their CFP®-
Registered Financial Planning & 
Wealth Management program. Prior to 
his time in academia, he worked in 
personal wealth management; quali�ed 
plan recordkeeping, plan 
administration, and education; and 
strategic initiatives/project management 
for a bank holding company.

Teaching 
Participants  
to Read  
Disclosures

“I have probably spoken to 
hundreds of teachers who have 
money in the illiquid version 
of the TIAA Traditional,” said 
Douglas Lynam, director of 
educator retirement services at 
LongView Asset Management 
in Santa Fe, N.M. “Yet very 
few teachers are aware of the 
withdrawal restrictions.”
(TIAA said those restrictions are 
outlined in numerous places.) 

— Bernard, T. (2017)

“Few are aware” versus “outlined 
in numerous places” highlights the 
disconnect at hand. Our industry frequently 
utilizes complex, multi-page documents 
in order to hide behind the legal veil 
of disclosure, yet ignores fundamental 
concepts of teaching about learning. How 
effectively does your education team teach 
participants how to read disclosures? 
If you’re not open to that conversation, 
what are you hiding? Why would it be 
bad for that information to come to light? 
Protecting ourselves has become more 
important than ensuring participants are 
educated, empowered, and engaged. 

— Brian J. Kallback
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As the new year 
dawned, ASPPA members 
were greeted with an unhappy 
surprise in the form of IRS Revenue 
Procedure 2018-04. In it, the 
IRS announced a new user fee 
structure for Voluntary Compliance 
Program (VCP) submissions under 
the Employee Plans Compliance 
Resolution System (EPCRS). 

E�ective Jan. 2, 2018, VCP user fees 
would no longer be a sliding scale based 
on the number of participants in the 
plan. Instead, fees would now be based 
the plan’s net asset value. Under the new 
structure, fees for the largest plans were 
reduced by more than 75%, while fees 
for the smallest plans (fewer than than 21 
participants) went up by 600%. Needless 
to say, the ARA/ASPPA Government 
A�airs Committee took issue with the 
timing and magnitude of that increase.

GAC UPDATE

VCP User Fees and 
Self-Correction Under EPCRS

The ARA GAC continues its efforts to get the IRS to recognize the  
compliance challenges of small businesses and lower the new VCP user fees.

BY CRAIG P. HOFFMAN

The ARA Government A�airs 
Committee (GAC) �led a comment 
letter on Jan. 31, 2018, taking issue with 
the new fee structure and recommending 
that it be rescinded immediately, at least 
with respect to the small business fee 
increases. The letter pointed out that 
the new fee structure is contrary to 
the direction of Congress. Speci�cally, 
Section 1101(b)(2) of the Pension 
Protection Act of 2006 directed the 
IRS to update and improve EPCRS by 
giving special attention to, among other 
requirements, “[the] special concerns 
and circumstances that small employers 
face with respect to compliance and 
correction of compliance failures.”

The new fee structure also 
caught the attention of members of 
Congress. The House Small Business 
Subcommittee on Economic Growth, 
Tax, and Capital Access held an 

oversight hearing on April 17, 2018, 
to examine the impact the recent the 
user fees changes will have on small 
businesses that sponsor retirement 
plans. Sunita Lough, Commissioner of 
the IRS’s Tax Exempt/Government 
Entities (TEGE) division (but currently 
detailed to lead the Tax Reform 
Implementation O�ce), provided 
testimony to explain the rationale 
behind the changes. 

Lough indicated that Code Section 
7528 requires the IRS to collect user 
fees for services such as the processing 
of a VCP submission. In addition, the 
IRS is bound by Circular A-25 issued by 
the O�ce of management and Budget 
(OMB), which directs all federal agencies 
to assess user fees that re�ect the actual 
cost of the service that is provided. 

Lough told the Subcommittee that 
their analysis showed that it takes about A
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GAC UPDATE BY CRAIG P. HOFFMAN

the same amount of time to process a 
small plan VCP submission as a large 
plan submission. As a result, the new 
user fee for the vast majority of  VCP 
submissions will be either $3,000 
or $3,500. She also testi�ed that the 
lowest fee of $1,500 for plans with less 
than $500,000 in assets was reduced to 
give the smallest plans a break.

Unfortunately, it does not appear 
that the IRS is willing to rescind the 
new fees. They feel bound by Section 
7528. That rationale, however, ignores 
subsection (b)(2)(A), a provision that 
speci�cally authorizes the IRS to 

• Permit correction of operational 
errors related to plan loans in a 
manner that will avoid reporting 
the loan as a deemed distribution 
or taxable in a prior tax year.

• Allow retroactive amendments to 
conform the plan language to plan 
operations provided it does not 
result in a cutback in bene�ts and 
would not otherwise violate any 
other quali�cation requirement 
(such as IRC §§415, 411, 
401(a)(4), etc.). 

• Permit correction for late 
amendments discovered within 

expanding SCP. She responded 
by indicating they were actively 
considering SCP expansion, and cited 
as evidence a meeting with industry 
representatives on this topic scheduled 
for May 2, 2018.

That May 2 meeting was 
organized by the ARA GAC and 
included representatives from other 
organizations interested in expanding 
SCP. It lasted almost 2 hours, and it 
was clear that IRS representatives 
had read our comment letter. The 
discussion was very productive, with 
“homework” to be done on all sides. 

Self-correction is generally the preferred correction 
method because there is no user fee required.”

provide for user fee exemptions and/or 
reductions as the IRS determines to be 
appropriate. 

The ARA GAC will continue 
its advocacy e�orts with the goal 
of getting the IRS to recognize 
the compliance challenges of small 
businesses and lower their VCP 
user fees. At the same time, we are 
renewing our e�orts to expand the 
Self-Correction Program (SCP) under 
EPCRS. Obviously, self-correction 
is generally the preferred correction 
method because there is no user 
fee required. Unfortunately, not 
all compliance defects can be self-
corrected.

On April 4, 2018, ARA GAC �led 
a detailed follow-up comment letter 
with the IRS that included a number 
of recommendations as to how SCP 
could be improved and expanded, 
including: 

the SCP correction period for 
signi�cant errors or during a 
merger/acquisition.

• Extend the period for self-
correction of signi�cant errors.

• Clarify the de�nition of an 
insigni�cant operational failure to 
make it less subjective to give plan 
sponsors more certainty as to the 
availability of correction under SCP.

• Add more practical and fair 
earnings calculation methods to 
the existing safe harbor methods 
in EPCRS.

• Provide for safe harbor corrections 
related to overpayments and 
earnings adjustment calculations in 
DB plans.

The ARA comment letter on 
SCP was �led with the IRS before 
the Capitol Hill hearing was held. 
Commissioner Lough was questioned 
as to the IRS’ willingness to consider 

Further discussions are expected in 
the future.

The meeting was a �rst step, and 
only a �rst step, but we are hopeful 
that the IRS will listen to our concerns 
and give due consideration to our 
recommendations. Irrespective of 
whether the IRS exercises its discretion 
with regard to small business VCP user 
fees, expansion of SCP can ameliorate 
the detrimental impact of the new 
fee structure. And these changes are 
bene�cial for all plans regardless of 
their size. Further developments are 
expected, and will be the subject of 
future GAC Updates. 

Craig P. Hoffman, APM, 
is General Counsel for 
the American Retirement 
Association.
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For more information on the certification program, please call 416.693.9733.

ASPPA Retirement Plan Service Provider

The following firms are certified* within the prestigious ASPPA Service Provider Certification 
program. They have been independently assessed to the ASPPA Standard of Practice. These 
firms demonstrate adherence to the industry’s best practices, are committed to continuous 
improvement and are well-prepared to serve the needs of investment fiduciaries.

*as of May 1, 2018

Admin Support Group
Barreal de Heredia, Costa Rica

Alliance Benefit Group of Illinois 
Peoria, IL | abgill.com

Alliant Employee Benefits 
New York, NY | alliant.com

Altigro Pension Sevices, Inc. 
Fairfield, NJ | altigro.com

Aspire Financial Services, LLC 
Tampa, FL | aspireonline.com

Associated Benefit Planners, Ltd. 
King of Prussia, PA | abp-ltd.com

Associated Pension Consultants, Inc
Plainview, NY | associatedpension.com 

Atlantic Pension Services, Inc. 
Kennett Square, PA | atlanticpensionservices.com

Beacon Benefits, Inc. 
South Hamilton, MA | beacon-benefits.com

Beasley & Company
Tulsa, OK | bco.cc

Benefit Management Inc.  
Providence, RI | unitedretirement.com

Benefit Planning Consultants, Inc. 
Champaign, IL | bpcinc.com

Benefit Plans Plus, LLC 
St. Louis, MO | bpp401k.com

Benefit Plans, Inc. 
Omaha, NE | bpiomaha.com

Benefits Administrators, LLC 
Lexington, KY | benadms.com

Billings & Company, Inc.
Sioux City, IA | billingsco.com

Blue Ridge ESOP Associates 
Charlottesville, VA | blueridgeesop.com

BlueStar Retirement Services, Inc. 
Ponte Vedra Beach, FL | bluestarretirement.com

Cetera Retirement Plan Specialists 
Walnut Creek, CA | ceteraretirement.com

Creative Plan Designs Ltd. 
East Meadow, NY | cpdltd.com

Creative Retirement Systems, Inc. 
Cincinnati, OH | crs401k.com

Delaware Valley Retirement, Inc. 
Ridley Park, PA | dvretirement.com

DWC ERISA Consultants, LLC 
St. Paul, MN | dwcconsultants.com

Fiduciary Consulting Group, Inc.
Murfreesboro, TN | ifiduciary.com

FutureBenefits of America
Arlington, TN | futurebenefitsofamerica.com 

Great Lakes Pension Associates, Inc.
Farmington Hills, MI | greatlakespension.com

Guideline Technologies, Inc.
San Mateo, CA | guideline.com

Ingham Retirement Group 
Miami, FL | ingham.com

Intac Actuarial Services, Inc. 
Ridgewood, NJ | intacinc.com

July Business Services, Inc. 
Waco, TX | julyservices.com

Kidder Benefits Consultants, Inc. 
West Des Moines, IA | askkidder.com

Moran Knobel 
Bellevue, WA | moranknobel.com

National Benefit Services, LLC
West Jordan, UT | nbsbenefits.com

Niles Lankford Group Inc.
Plymouth, IN | nlgpension.com

North American KTRADE Alliance, LLC.
Plymouth, IN | ktradeonline.com

Pension Financial Services, Inc.
Duluth, GA | pfs401k.com

Pension Planning Consultants, Inc. 
Albuquerque, NM | pensionplanningusa.com

Pension Solutions, Inc. 
Oklahoma City, OK | pension-solutions.net

Pentegra Retirement Services
Columbus, OH | pentegra.com

Pinnacle Financial Services Inc.
Lantana, FL | pfslink-e.com

Preferred Pension Planning Corp
Bridgewater, NJ | preferredpension.com

Prime Pensions, Inc.
Florham Park, NJ | primepensionsinc.com

Professional Capital Services, LLC
Philadelphia, PA | pcscapital.com

QRPS, Inc.
Raleigh, NC | qrps.com

Qualified Plan Solutions, LC 
Colwich, KS | qpslc.com

Retirement Strategies, Inc.
Augusta, GA | rsi401k.com

Rogers Wealth Group, Inc.
Fort Worth, TX | rogersco.com

RPG Consultants 
Valley Stream, NY | rpgconsultants.com

Savant Capital Management
Rockford, IL | savantcapital.com

Securian Retirement
St. Paul, MN | securian.com

Sentinel Benefits & Financial Group
Wakefield, MA | sentinelgroup.com

SI Group Certified Pension Consultants
Honolulu, HI | sigrouphawaii.com

SLAVIC401K.COM
Boca Raton, FL | slavic.net

South State Retirement Plan Services
Charleston, SC | southstate401k.com 

Summit Benefit & Actuarial Services, Inc.
Eugene, OR | summitbenefit.com

TPS Group
North Haven, CT | tpsgroup.com

Trinity Pension Group, LLC
High Point, NC | trinity401k.com
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Cash Balance Plan Design

Cash Balance Administration

Cash Balance Coach® Training

Cash Balance Investment Education

Cash Balance Daily Recordkeeping

Cash Balance Back O�ce Solutions

Cash Balance Research Report

Cash Balance Pro App

Cash Balance Book: Beyond the 401(k)

The Cash Balance Authority   •   CashBalanceDesign.com    •   877 CB-Plans 

Follow the Cash Balance leader.

LOS ANGELES • NEW YORK • CHICAGO • ATLANTA
Las Vegas • Denver • Portland • Phoenix • Salt Lake City • San Diego • Ann Arbor • Charleston • Naples • Honolulu 
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