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PRELIMINARY STATEMENT

No one disputes that the retirees in these

consolidated cases have a non-forfeitable right to their base

pensions. The State reiterates that it is not walking away from

this obligation and will continue to pay these benefits when

due. These cases deal with the entirely distinct question of

whether retirees have a non-forfeitable right to a cost-of-

living adjustment ("COLA") to those base pensions. They do not.

Plaintiffs are demanding that the State keep a promise it never

made.

First, the threshold inquiry in an impairment analysis

under the Contracts Clause is whether the Legislature

unequivocally intended to be contractually bound regarding the

specific item in dispute. Here, nothing in the text of the non-

forfeitable right statute or its legislative history even

mentions COLAs, let alone evinces an unequivocal intent to

create a contractual right to them.

Second, the statute creates a non-forfeitable right

only to benefits provided under the laws governing the

retirement system. A textual analysis reveals that only base

pensions fall within this rubric; COLAs are in a separate

statutory scheme.

Third, the indispensable quality of the non-

forfeitable benefit is that it is earned and deferred



compensation. The history and nature of COLAs reveal that COLAs

are neither. COLAs are a legislative grant based on current

social and fiscal policy considerations. They are untethered

from any consideration of either the length or merit of a

retiree's service and are calculated according to changes in an

entirely external index.

Fourth, Plaintiffs' theory that they have an

enforceable right to an ever-increasing COLA impermissibly

evades constitutional proscriptions regarding the creation of

debt and the ability of one legislature to bind future

legislatures to make appropriations.

Finally, Plaintiffs' insistence that the State pay

ever-increasing COLAs threatens the stability, integrity, and

long-term sustainability of the pension system. The Legislature

has inherent and retained power to preserve the system for the

benefit of all stakeholders and temporarily suspend COLA

increases.
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PROCEDURAL HISTORY

These consolidated cases have an unusual procedural

history that bears on the issues presented. On November 17,

2011, Intervenors filed a complaint in federal court.l They

alleged that L. 2011, c. 78 ("Chapter 78") violated the

Contracts Clause, Takings Clause, and substantive due process

provision of the United States Constitution by, among other

things, temporarily freezing COLAs at 2011 levels. See NJEA v.

State, 2012 U.S. Dist. LEXIS 28683 (D.N.J. Mar. 5, 2012). Ra 1.Z

The complaint named the State, Governor Christie, and the State

Treasurer as defendants and sought monetary damages, a judgment

declaring Chapter 78 unconstitutional, and a permanent

injunction. Ibid. The Hon. Anne E. Thompson, U.S.D.J.,

dismissed Intervenors' complaint in its entirety on grounds of

sovereign immunity. Ibid. Intervenors then filed a virtually

identical complaint in State court. See Ra 12.

1 "Intervenors" refers to the plaintiffs in NJEA v. State, Docket

No. A-006002; "Berg Plaintiffs" refers to the plaintiffs in Berg

v. Christie, Docket No. A-005973; and "pro se Plaintiff" refers

to Charles Ouslander, Esq. "Plaintiffs" refers to the

Intervenors, the Berg Plaintiffs, and the pro se Plaintiff

collectively.

2 "Ra" refers to the State's Appellate Division appendix; "Pa" to

the Berg Plaintiffs' Appellate Division appendix; "Ia" to

Intervenors' Appellate Division appendix; "PSa" to the pro se

Plaintiff's Appellate Division appendix; "RSa" to the State's

supplemental Appellate Division appendix; and "ISSa" to

Intervenors' supplemental Appellate Division appendix.
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Meanwhile, on December 2, 2011, the Berg Plaintiffs

filed their own complaint in the Law Division challenging

Chapter 78's COLA provisions. The Berg Plaintiffs and the State

filed Joint Stipulations, which provided that certain delineated

actuarial evaluations, committee reports, and professional

studies "are admitted in evidence with the consent of the

parties." Joint Stip. at ~¶ 3, 5. Pa 21-22. The parties also

stipulated that the delineated documents were authentic and that

true and correct copies of them could be found at the web sites

listed. Id. at ¶¶ 4, 6. Pa 22-23.

The State moved to dismiss Berg for failure to state a

claim upon which relief may be granted, and the Berg Plaintiffs

cross-moved for summary judgment. Pa 18, 24. Intervenors moved

on short notice to intervene in Berg. In their moving papers,

Intervenors pledged that they "shall limit their request, and

the extent of their intervention, to the issues and cross

motions that are involved in the suit." Ra 71. The Hon.

Douglas H. Hurd, P.J.Cv., granted Intervenors' motion and

allowed them to file a brief in support of the Berg Plaintiffs

and in opposition to the State.

Judge Hurd heard oral argument from the parties in

Berg and from Intervenors. Judge Hurd converted the State's

motion to dismiss Berg into a motion for summary judgment,

granted the State's motion, and denied the Berg Plaintiffs'



cross-motion, finding that Chapter 78's temporary suspension of

future COLA increases was constitutional. Judge Hurd

subsequently issued an Order dismissing the Berg Complaint.

Ra 80. At Intervenors' request and with the consent of the

parties in Berg, Judge Hurd later amended his Order in Berg to

dismiss Intervenors' Complaint-in-Intervention as well. The

result of this procedural oddity was that the Intervenors'

Complaint was dismissed without the State ever having filed a

responsive pleading. Further, while the Intervenors' Complaint

lists "class plaintiffs," the court never actually certified a

class. Finally, while Intervenors are comprised of both active

employees and retirees, the parties below limited their argument

to the question of whether the temporary freeze of COLA levels

violates the rights of retirees.3

The Berg Plaintiffs and Intervenors filed separate

Notices of Appeal, and the court consolidated the appeals at

Intervenors' request. Pa 285; Ia 134, 147. Subsequently,

Charles Ouslander, Esq., a plaintiff in Berg, filed notice that

he would proceed pro se. The Appellate Division heard oral

argument and, after a request for supplemental briefing, issued

a decision on June 26, 2014. The Court held that Chapter 78,

~ 25, which is codified at N.J.S.A. 43:3C-9.5(a)-(b), creates a

' The question of whether this temporary freeze violates the

rights of active employees raises analytically distinct issues

that the parties have not briefed.
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contractual right to the annual receipt of increased COLAs.4

Berg v. Christie, 436 N.J. Super. 220, 259 (App. Div. 2014).

The court therefore reversed the grant of summary judgment and

remanded to the Law Division for fact-finding on the remaining

prongs of an impairment analysis. Id. at 261-62. The court,

having ruled on State constitutional grounds, did not need to

address Plaintiffs' federal Contracts Clause claims.

Nevertheless, the court did, finding that the "State may not `be

forced to entertain in its own courts suits from which it was

immune in federal court."' Id. at 247 (quoting Howlett v. Rose,

496 U.S. 356, 365 (1990)). The court held that "[b]ecause the

State has sovereign immunity with respect to plaintiffs' federal

causes of action, plaintiffs' federal Contract Clause claims

were properly dismissed." Berg, supra, 436 N.J. Super. at

247-48. Citing R. 2:11-3(e)(1)(E), the court held that

Plaintiffs' sundry other claims were without sufficient merit to

warrant discussion. Id. at 248.

The pro se Plaintiff filed a timely Notice of Petition

that he was going to ask this Court to review the claims that

the Appellate Division dismissed under R. 2:11-3(e)(1)(E), as

well as the federal claims that the court dismissed on grounds

4 The Appellate Division wisely refrained from addressing the

scope of the class of retirees who have this alleged contractual

right, so this remains an open question. See Berg, supra, 436

N.J. Super. at 259 n.19.



of sovereign immunity. The State filed a timely Notice of

Cross-Petition. The Berg Plaintiffs and the Intervenors opposed

both the pro se Plaintiff's Petition and the State's Cross-

Petition. This Court granted certification, see Berg v.

Christie, 222 N.J.. 311 (2015), and issued a briefing schedule.

The State's brief is submitted in accord with that schedule.

7



STATEMENT OF FACTS

A. Chapter 78 is Comprehensive Pension Reform that Calls

on All Stakeholders to Sacrifice for the Greater Good

of the Pension System.

In enacting Chapter 78, the Legislature adopted

comprehensive pension reform that serves to protect the

interests of retirees, active employees, and taxpayers alike,

all of whom will benefit from a pension system that is stable,

fiscally sound, and sustainable over the long- term. Chapter 78

requires all stakeholders to bear a share of the burden of

achieving this mutually beneficial result.

First, Chapter 78 increased the pension contribution

rates of active employees. For members of the Teachers' Pension

and Annuity Fund ("TPAF") and the Public Employees' Retirement

System ("PERS"), contribution rates increase from 5.5o to 7.5%

of salary over seven years. See Chapter 78, ~~ 8, 10. For

members of the Police and Firemen's Retirement System ("PFRS"),

pension contribution rates increased from 8.5% of salary to l00

beginning fiscal year ("FY") 2012. Id. at ~ 15.

Second, Chapter 78 called for increased employer

contributions. Though unexpected fiscal exigencies precluded

the State from contributing to the pension funds the full

amounts that Chapter 78 envisioned, the State was able to

contribute approximately $2.89 billion to the pension funds from

FY 2012 through FY 2015. See State of New Jersey 2016 Fiscal

n



Year Budget Summary, at 37 (available at

http://www.state.nj.us/treasury/omb/publications/16bib/BIB.pdf).

For point of reference, over the fifteen fiscal years prior to

FY 2012, the State contributed a total of only $3.4 billion to

the pension funds. Id. at 11. The State's contribution to the

pension funds since the enactment of Chapter 78 therefore

represents 46% of the total contributions made during the last

twenty years. Additionally, the FY 2016 Appropriations Act

provides another $1.3 billion in line-item appropriations for

the pension system. This amount will represent the single

largest contribution to the pension system in the history of New

Jersey. See id. at 37.

Third, Chapter 78 froze retirees' COLAs at 2011

levels. See Chapter 78, ~ 25. That is to say, before Chapter

78, retirees eligible for a COLA annually received .an amount

that was 600 of the difference between the Consumer Price Index

("CPI") in their year of retirement and the CPI in the current

year. See N.J.S.A. 43:3B-7. After Chapter 78, retirees

annually receive 60% of the difference between the CPI in their

year of retirement and the CPI in 2011.5 See Chapter 78, § 25.

Therefore, the amount of money that retirees currently receive

5 Retirees who were not yet eligible to receive COLAs at the time

of Chapter 78's enactment have not received any COLAs during the

freeze. See Chapter 78, § 25.

D



each month has not and will not be reduced below levels they

received in 2011; the amount simply won't increase.

Further, the freeze of COLA levels is only temporary.

Legislatively-authorized pension committees may reinstate COLA

increases when a pension fund reaches its target funded ratio.6

Id. at ~~ 1, 3-4. The pension committees must give this

reinstatement "priority consideration." Ibid.

Here, Plaintiffs seek to knock out one of the

foundational beams of the Chapter 78 pension reform. They want

to "deplete" the pension funds to ensure their receipt of

increasing COLAs, regardless of the impact that any such

depletion would have on active employees and taxpayers. See

Tr. 53:1-4.' Ia 102.

6 The target funded ratio, i.e., the "ratio of the actuarial

value of assets to the actuarially determined accrued

liabilit[y]," was 75o in FY 2012 and will increase by equal

increments in each of the following seven years until it reaches

800. Chapter 78, § 27. The pension committees may not make any

change that will cause a pension system to fall beneath its

target funded ratio at any time during the 30 years following

implementation of the change. Id. at §§ 1 (TPAF), 3 (PERS), 4

(PFRS).

"Tr." refers to the transcript of the oral argument before the

Law Division on May 25, 2012.
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B. The Pension System was Teetering on the Brink of

Collapse in 2011 When the Legislature Enacted Chapter

78, and the System Remains in a Precarious Position

Four Years Later.

In his Sponsor's Statement to 5-2937, which was

subsequently enacted as Chapter 78, Senate President Sweeney

urgently exhorted his fellow legislators: "We need action.

Reform is needed now. We have a pension system in crisis, one

that is teetering on the brink of collapse." Senate President

Stephen M. Sweeney, Sponsor Statement to 5-2937 before S. Budget

and Approps. Comm. (June 16, 2011). He urged them to enact the

Chapter 78 pension reforms because the State has "a commitment

and responsibility to public employees to ensure the health and

welfare of their pension," and the reforms "would save the

pensions of over 800,000 public workers." Ibid.

As discussed more fully below, see pp. 19-20, infra,

the temporary freeze of COLAs at 2011 levels was one of the

mainstays of the Chapter 78 reforms. Questioned four years

later about what effect a court-mandated restoration of COLA

increases would have on the pension system, Senate President

Sweeney is reported to have said that it "would cause the

bankruptcy of the pension system." Samantha Marcus, "Sweeney:

Restoring COLAs would Bankrupt N.J. System," New Jersey Advance

Media for NJ.com (Aug. 29, 2015) (available at:

http://www.nj.com/politics/index.ssf/2015/08/sweeney_restoring_p
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ension_colas_would_bankrupt_nj.html#incart_2box_njhomepagefeatur

ed) Several reports over the last decade demonstrate the

accuracy of Senator Sweeney's prediction.

In 2006, the Legislature established the Joint

Legislative Committee on Public Employee Benefit Reform ("Joint

Committee") to study public employee retirement benefits. The

Joint Committee concluded that pensions were "a significant and

increasingly expensive obligation that State and local

governments have to their current and former employees."

Special Legis. Session Joint Legis. Comm., Public Employees

Benefits Reform Final Report ( "Final Report" ) (Dec. 1, 2006) , at

2. Pa 34. The Joint Committee found that, historically, the

State's process of enhancing pension benefits was "haphazard at

best and excessively influenced by political instead of fiscal

motivations." Id. at 105. Pa 136b.$ "The non-stop requests

(and too often action) for legislative action have eroded the

State's fiscal health and created a benefit structure that the

State cannot currently afford." Ibid. Pa 136b.

In 2006, the aggregate unfunded liability of New

Jersey's pension systems was $18 billion. Id. at 36. Pa 68.

Four main factors contributed to this crippling amount:

a) "[n]egative investment returns resulting in a $20 billion

The designation "Pa 136b" refers to the unnumbered page between

Pa 136 and Pa 137 in the Berg Plaintiffs' appendix.
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loss"; b) an $8 billion shortfall in the contributions of the

State and of more than 1,500 local employers over seven years;

c) "[c]ostly pension benefit enhancements," one of which alone

increased pension liabilities by "over $4.2 billion"; and d) an

increasing number of retirees who "are living longer and

collecting pensions for a longer period of time compared to

retirees from a generation past." Id. at 1, 36-39. Pa 33,

68-71. The Joint Committee determined that, "[f]or the benefit

of taxpayers, government employees and retirees, and public

employers, measures [] to ensure that the retirement systems are

financially sound" must be implemented. Id. at 2. Pa 34.

In a 2010 report, the Pew Center on the States ("Pew

Center") outlined the forces that, on a national level, were

"creating a groundswell" for State reform of pension systems:

"enormous budgetary troubles," "recent investment losses," and

the "fact that taxpayers are asked to fund benefits that they

often lack themselves." Pew Center on the States, The Trillion

Dollar Gap: Underfunded State Retirement Systems and the Roads

to Reform ("Pew Report") (Feb. 2010), at 30. Ra 232. Faced

with this crisis, a majority of states revised their COLA

statutes.9

9 Since 2009, at least 30 states in addition to New Jersey have

modified their COLA statutes. For a description of these out-

of-state statutes, please see Attachment A hereto.
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By FY 2008, New Jersey's unfunded pension liability

had soared to $34.4 billion, nearly double the 2006 level. See

id. at New Jersey Fact Sheet. Ra 265. Based on these numbers,

the Pew Report ranked New Jersey as one of nineteen states

"meriting serious concerns." Id. at 42. Ra 244. In fact,

because of the State's "lack of progress with taking the

necessary steps to ensure [its] pension plans are financially

secure," the Pew Center gave New Jersey a grade of zero. Id. at

42. Ra 244.

The Pew Center noted that in "states with severely

underfunded public sector retirement systems, policy makers

often have ignored problems in the past." Id. at 2. Ra 204.

The Pew Center concluded: "Today's decision-makers and taxpayers

are left with the legacy of that approach: high annual costs

that come with significant unfunded liabilities, lower bond

ratings, less money available for services, higher taxes and the

specter of worsening problems in the future." Ibid.

Recognizing that "money to pay for public sector retirement

benefits [] comes from the same revenues that fund education,

public safety, and other critical needs," the Pew Center

recommended increasing funding, lowering benefits, sharing risk

with employees, and increasing employee contributions. Id. at

2, 35-38. Ra 204, 237-240.
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In April 2011, the Pew Center issued another report,

which detailed the continuing deleterious effects of the

national economic downturn on the states' pension systems. See

The Widening Gap: The Great Recession's Impact on State Pensions

and Retiree Health Care Costs ("Widening Gap") (Apr. 2011).

Ra 266. As the Pew Center explained, "[p]recipitous revenue

declines" and "severe investment" losses in FY 2009 "severely

depleted state coffers" and constrained the states' ability to

pay their annual retirement bills. Id. at 1, 2. Ra 266-67.

These factors caused the unfunded pension liability in New

Jersey to snowball to $46 billion in FY 2009. Id. at 3, 7.

Ra 268, 272.

"[M]ost experts, including the Government

Accountability Office," opine that pension systems should "have

at least an 80 percent funding level" in order to remain solvent

and sustainable. See id. at 2. Ra 267. New Jersey's

actuaries, however, determined that as of June 30, 2010, the

funded ratio for TPAF was only 58.6%, for PERS was 62%, and for

PFRS was 66.20. See Milliman, Teachers' Pension and Annuity

Fund New Jersey, June 30, 2010 Actuarial Report (Revised) ("TPAF

2010 Actuarial Report") (July 1, 2010), at 9; Buck Consultants,

Public Employees' Retirement System of New Jersey, Fifty-Sixth

Annual Report of the Actuary (Revised) ("PERS 2010 Actuarial

Report") (July 1, 2010), at 27; Buck Consultants, The Police and
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Firemen's Retirement System of New Jersey, Annual Report of the

Actuary (Revised) ("PFRS 2010 Actuarial Report") (July 1, 2010),

at 35. Ra 327, 423, 620.

The unfunded liability picture was similarly bleak.

As of July 1, 2010, the total unfunded liability of TPAF, PERS,

and PFRS was $52.6 billion. See TPAF 2010 Actuarial Report,

supra, at 7; PERS 2010 Actuarial Report, supra, at 11; PFRS 2010

Actuarial Report, supra, at 21. Ra 325, 407, 606. This $52.6

billion figure, which does not include the unfunded liability of

the State's other pension systems, is nearly double the $30.3

billion in State funds that the Legislature appropriated for all

State needs in FY 2012.10 See L. 2011, c. 85, p. 3.

In FY 2014, matters grew worse for both the State and

the pension system. With less than six weeks left in the final

quarter of the fiscal year, the State confronted "a significant,

unanticipated revenue shortfall" of approximately $1 billion.

See Executive Order 156 (Christie May 20, 2014), at 1. At the

same time, the State also had unanticipated, but essential,

additional spending needs of approximately $260 million. Ibid.

Thus, the total projected shortfall for FY 2014 was $1.3

billion. Id. at 2.

to More than one third of the FY 2012 appropriation, i.e., $10.5

billion, went towards State aid to schools. See L. 2011, c. 85,

p. 58. — —
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Even though the Administration was able to identify

$800 million in funds from "underspending and lapses," this sum

could not "overcome the totality of the unanticipated revenue

shortfall." Ibid. If the Governor had failed to use his

executive powers, the State would have been left without

"sufficient resources to provide essential State services and

basic operations of State government for the balance of

[FY 2014], potentially causing immediate, devastating impacts on

the residents of the State." Id. at 3. In ordering that

certain items of appropriation be placed in reserve, the

Governor noted that "the list of potential options" was "short

and unappealing," as it consisted of "debt service obligations

and payments to institutions of higher education, hospitals,

nursing homes, school districts, municipalities in fiscal

distress in the Transitional Aid program, and the State's

pension systems." Ibid. Priority had to be given to those

programs that, if they did not receive timely disbursed monies,

"would result in unacceptable risks and adverse consequences to

the public health, safety and welfare, including but not limited

to lack of access to emergency healthcare." Ibid. Left without

other options, the Governor ordered that, to ensure that the

State did not end FY 2014 with a deficit and had at least an

ending fund balance of $300 million, the Director of the Office

of Management and Budget could place into reserve appropriations
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for the State pension systems in excess of the annual normal

contribution. Id. at 5, ¶ 3. This meant that approximately

$900 million less than had originally been appropriated for

pensions would be paid into the pension system in FY 2014.

In FY 2015, the bi-partisan New Jersey Pension and

Health Benefit Study Commission ("Commission") issued a status

report that began with the alarming statement: "The public

employee pension and health benefit systems of the State of New

Jersey face problems that are dire and likely to worsen unless

action is taken." Truth & Consequence: Status Report of the New

Jersey Pension & Health Benefit Study Comm'n (Sept. 25, 2014),

at 4 (available at http://www.state.nj.us/treasury/pdf

/NJPHBSC.pdf) In a subsequent report, the Commission concluded

that the "dire condition" of the pension system was "not only

getting worse, but also fast approaching the point at

which it will be beyond remedy." A Roadmap to Resolution:

Report of New Jersey Pension & Health Benefit Study Comm'n

(Feb. 24, 2015), at 4 (available at:

http://www.state.nj.us/treasury/

pdf/FinalFebruaryCommissionReport.pdf) Data from 2014 revealed

decreases in reported asset values and increases in reported

liabilities under new accounting standards, which "result in the

State's reported unfunded pension liability increasing from $37

billion for 2013 to $83 billion for 2014." Ibid. Absent



pension reform, the Commission concluded, the State will

continue down "the road to ruin." Id. at 33.

If Plaintiffs prevail in their quest to undo Chapter

78's COLA reform, the State will likely reach the end of that

road. The temporary suspension of future COLA increases was,

and remains, vital to the health of the pension system. The

temporary freeze of COLAs at 2011 levels resulted in a

significant increase in funded ratios. After factoring in these

and other changes that Chapter 78 wrought, the actuaries

determined that the funding ratio for PFRS increased to 77.1a

(10.9a gain), the funding ratio for PERS increased to 69.50

(7.5o gain), and the funding ratio for TPAF increased to 68.40

(9.8o gain). See PFRS 2010 Actuarial Report, supra, at 35; PERS

2010 Actuarial Report, supra, at 27; TPAF 2010 Actuarial Report,

supra, at 9. Ra 327, 423, 620. See also TPAF 2010 Actuarial

Report, supra, at 9 (noting that revised ratio was "primarily

due" to suspension of pension adjustments). Ra 327. The

temporary freeze of COLA levels also immediately decreased the

liability of the pension systems by $17.5 billion, almost one-

third of the then-existing liability. See FY 2015 Budget

Summary at 28 (available at http://www.state.nj.us/treasury/omb

/publications/15bib/BIB.pdf).

Because Chapter 78 left in place COLAs implemented

before the statute became effective, see Chapter 78, ~ 25, the
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State still pays out annually to eligible retirees 600 of the

difference between the change in the CPI in 2011 and the CPI in

the retiree's year of retirement. This results in an on-going

pay-out of nearly S1 billion per year in COLAs. See Office of

Legislative Services Analysis of the New Jersey Budget, Fiscal

Year 2015-2016, Interdepartmental Accounts Responses to

Discussion Points, at 23 (available at

http://www.njleg.state.nj.us/legislativepub/budget_2016/IDA_resp

onse.pdf) Further, if Chapter 78's suspension of future COLA

increases is invalidated, the pension systems will immediately

have to recognize an approximate $17.5 billion in additional

unfunded liabilities. See p. 19, supra. Additionally, unless

the Appellate Division decision is reversed, the State will

annually face three options that are equal parts impractical and

infeasible: 1) allowing COLA payments to drain the pension

system, further de-stabilizing its fiscal integrity to the

detriment of active employees; 2) appropriating additional

hundreds of millions, or billions, of dollars to pay COLAs; or

3) demonstrating in annual trials why the continued suspension

of COLA increases is reasonable-and-necessary in light of the

pension system's health and competing demands on the State fisc.
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C. The History of COLAs Reveals that They are Not Earned

and Deferred Compensation, But Rather Grants that Stem

from Policy Decisions and Remain within the

Legislature's Power to Control.

COLAs started out as, and have always been,

discretionary legislative grants that remain within the

Legislature's plenary power to revise. Unlike the base pension

itself, they are not earned and deferred compensation.

First, the origin of COLAs testifies to their

essential nature as a legislative grant borne of fiscal and

policy decisions. The Legislature first acted to provide

adjustments to the base pensions of State employees in 1958.

See L. 1958, c. 143. This COLA legislation was codified in

statutes separate and distinct from those governing base

pensions. Compare N.J.S.A. 43:3B-1 et seq• (Pension Adjustment

Act, which governs COLAs) with N.J.S.A. 18A:66-1 et seq• (TPAF

laws governing base pension); N.J.S.A. 43:15A-1 et seq• (PERS

laws governing base pensions); N.J.S.A. 43:16A-1 et seq• (PFRS

laws governing base pensions).

The original COLA act specified a "ratio of increase"

that was applied on a sliding scale, with those who retired in

1915 receiving the highest ratio (1730) and those who retired in

1951 receiving the lowest (130). L. 1958, c. 143, §~ 2, 3.

Hence, those retirees who had the smallest pensions benefitted

the most from the 1958 COLA legislation. If the Legislature had
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intended COLAs to be a form of deferred compensation, the

reverse would be true and higher earners would receive a larger

COLA than lower earners. Further, because the COLA applied only

to employees whose retirement was in effect in 1951 or before, a

substantial number of retirees received no COLA at all. If

COLAs were deferred compensation, all retirees would be entitled

to receive them. Also, the retirees who received a COLA cannot

in any sense be said to have earned it, because they had already

been retired, some for over 40 years, before the Legislature

enacted the COLA legislation.

The legislative history bears out that the purpose of

the COLA legislation was to further the social policy of

preventing needy retirees from slipping into penury. The

Sponsor's Statement to the act explained that the bill was

"intended to meet in some part the situation that exists for

certain former public employees who, having retired on pensions

based on the salary levels of many years ago, now face varying

degrees of hardship because of serious increases in the cost of

living since their retirement." Sponsor's Statement, Assembly

Comm. Sub. for A-367 (May 26, 1958).

Second, numerous amendments to the COLA statutes over

the ensuing decades demonstrate that COLAs were always a

legislative tool to implement the Legislature's then-current

social and fiscal policy. For example, the Legislature
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exercised its plenary power of revision each time it changed the

pension amount to which a COLA applied. See L. 1961, c. 144,

~ 2(a) (COLA applied to first $600 of retirement benefit);

L. 1964, c. 198, § 2 (COLA applied to first $900 of retirement

benefit); L. 1969, c. 169, § 7 (COLA limited to those retirees

who had gross income of $6,000 or less). In each of these

instances, the Legislature confirmed that the COLA was a grant

intended for those retirees most in need of additional income.

When the Legislature responded to social protest and repealed

the $6,000 limit, see L. 1969, c. 230, the Legislature

demonstrated that the amount and extent of COLAs are a matter of

social policy.

Other changes bear out that COLAs have always been a

grant that reflects societal concerns and fiscal realities. For

example, in 1971 the Legislature enacted an amendment to the

COLA statutes that changed the definition of "retirement year"

for purposes of calculating pension adjustments. See L. 1971,

c. 139, § 1. In 1977, the Legislature revised the percentage of

adjustment from one-half to three-fifths of the percentage

change in the CPI and altered the waiting period for

eligibility. See L. 1977, c. 306, § 6. In 1981, to combat

rising inflation, the Legislature enacted an amendment that

increased the percentage of adjustment from three-fifths to two-

thirds of the percentage of change in the CPI. See L. 1981,
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c. 128, ~ 1. A year later, the pension adjustment returned to

the lower level of three-fifths of the change in the CPI. Id.

at ~ 2 (a) .

By the late 1980s, the cost of funding pension

adjustments each year began to skyrocket due to inflation and

the rising number of retirees. In an effort to continue

providing COLAs while reducing the financial burden on the State

and other employers, the Legislature changed the funding

mechanism for COLAs. See L. 1987, c. 385 (TPAF); L. 1989,

c. 204 (PFRS); L. 1990, c. 6 (PERS) Rather than funding the

adjustments on a pay-as-you-go basis, the Legislature determined

that the adjustments should be financed through reserve funding

similar to the manner in which the base pensions were funded.

See L. 1987, c. 385, ~ 2; L. 1989, c. 204, ~ 8; L. 1990, c. 6,

§ 2.

The legislative history makes clear that the change in

funding method was in response to fiscal concerns and was meant

to benefit the State and local employers, not employees. For

example, the Sponsor's Statement references "a severe fiscal

crisis" that could occur if the State were to continue to pay

COLAs out of its operating budget and notes that reserve funding

would provide employers "savings through investment earnings."

See Sponsor's Statement to 5-665 (Feb. 5, 1990). As a result of

this "refinancing," the State and local employers would see a
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"decrease" in their "annual contributions" over "the first 6-7

years." See Sen. Revenue, Finance, and Appropriations

Committee's Fiscal Impact Statement to 5-665 (enacted as

L. 1990, c. 6) (Feb. 5, 1990). The employers' savings would be

$19 million in the first year alone. See Legislative Fiscal

Statement to 5-2602 (enacted as L. 1989, c. 204) (Aug. 17,

1989). Governor Kean touted that the switch in funding method

would result in "substantial savings" for a "great many

municipalities." See Governor Kean's News Release regarding

passage of 5-2602 (Dec. 19, 1989). Nothing in the legislative

history surrounding the funding change evinces an intent to

transform COLAs into earned compensation or to remove them from

the Legislature's power of revision.

Finally, COLAs have from their inception, and remain

to this day, subject to appropriation. See L. 1958, c. 143, § 5

(explicitly noting COLAs would continue to be paid annually only

"as long as there shall be appropriated the amounts certified.

In the event that the necessary funds are not so appropriated,

the increase in retirement allowances, pensions and survivorship

benefits shall cease."); N.J.S.A. 43:3B-5 (same). Even if the

COLA statutes lacked this express language, however, COLAs would

still be subject to appropriation. Every legislative enactment

that purportedly makes a commitment for the expenditure of funds
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over multiple fiscal years is subject to appropriation. See

N.J. Const. art. VIII, ¶ 2, ~ 2; art. VIII, ~ 2, § 3.

In short, nothing in the origin or history of COLAs

demonstrates the Legislature's intent to surrender its inherent,

fundamental, and sovereign power to revise its policy concerning

whether and to what extent COLAs will be provided to retirees.

COLAs are social grants, not earned and deferred compensation.

The Legislature that passed Chapter 78 and temporarily froze

COLA levels understood this fundamental principle.
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ARGUMENT

POINT I

PLAINTIFFS CANNOT MEET THEIR HEAVY BURDEN OF

PROVING THAT CHAPTER 78'S TEMPORARY FREEZE OF

COLA LEVELS IS CONSTITUTIONALLY REPUGNANT.

Like all statutes, Chapter 78 "represents the

considered action" of "popularly elected representatives," who

guard "the liberties and welfare of the people in quite as great

a degree as the courts." State v. Buckner, N.J. 2015

N.J. LEXIS 814, at *27 (July 30, 2015), slip op. at 17.

Accordingly, "every possible presumption favors the validity" of

Chapter 78, and this Court must exercise "extreme self

restraint" in contemplating any invalidation of the statutory

freeze on COLAs. Id. at **27-28, slip op. at 17. To prevail on

their claim, Plaintiffs must "unmistakably" demonstrate that

this provision's "repugnancy to the constitution is clear beyond

reasonable doubt." Id. at *28, slip op. at 17 (emphases in

original). Plaintiffs have "a heavy burden," and "[w]hen

reasonable people might differ about the constitutionality of a

law, courts must defer to the will of the lawmakers." Id. at

*28, slip op. at 17. Here, for the reasons that follow,

Plaintiffs cannot overcome this highest presumption of

constitutional validity that attaches to the legislative

decision to freeze COLA levels temporarily.
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THE THRESHOLD INQUIRY IN AN IMPAIRMENT ANALYSIS

IS WHETHER THE LEGISLATURE UNEQUIVOCALLY INTENDED

TO BE CONTRACTUALLY BOUND REGARDING THE SPECIFIC

ITEM IN DISPUTE.

In Burgos v. State, 222 N.J. 175, 193 (2015), this

Court reaffirmed a long-held principle that is critical here:

the "Federal and State Contracts Clauses provide parallel

guarantees" and "coextensive protection." Under federal law,

the threshold inquiry in a Contracts Clause analysis is whether

the Legislature has unambiguously committed itself to be

contractually bound regarding the specific item in dispute. See

Nat'l R.R. Passenger Corp. v. Atchison, Topeka & Santa Fe Ry.,

470 U.S. 451, 466 (1985); Gen. Motors Corp. v. Romein, 503 U.S.

181, 186 (1992). By reading this specificity requirement out of

the impairment analysis, the Appellate Division here acted

contrary to precedent of the United States Supreme Court, this

Court, and every lower federal or state court that has ever

considered the issue. When the correct test is applied,

Plaintiffs cannot prevail. The Legislature has not spoken "with

clarity" or "used terminology that plainly expressed its intent

to create contractual rights" to COLAs. See Burgos, supra,

222 N.J. at 195.

First, the United States Supreme Court has repeatedly,

definitively, and indisputably held that "absent some clear



indication that the legislature intends to bind itself

contractually, the presumption is that a law is not intended to

create private contractual or vested rights but merely declares

a policy to be pursued until the legislature shall ordain

otherwise." Nat'1 R.R., supra, 470 U.S. at 465-66 (internal

quotation and citation omitted); see also Burgos, supra,

222 N.J. at 195 (explaining that "[o]ur State law jurisprudence

reflects federal requirement" that statute does not create

"private contract rights unless some clear indication

establishes" legislative "intent to do so").

The Court must "proceed cautiously" and apply this

unequivocal intent standard "both in identifying a contract

within the language of a regulatory statute and in defining the

contours of any contractual obligation." Nat'l R.R., supra, 470

U.S. at 466 (emphasis added); see also Gen. Motors, supra, 503

U.S. at 186 (reaffirming seven years after National Railroad

that threshold inquiry in impairment analysis is whether there

is "contractual agreement regarding the specific terms

allegedly at issue") The "continued existence of a government

would be of no great value, if by implications and presumptions,

it was disarmed of the powers necessary to accomplish the ends

of its creation." Nat'l R.R., supra, 470 U.S. at 466; cf.

Burgos, supra, 222 N.J. at 196 (stating that where "statutory

language" is "implicit, at most, in expressing any intention to



contractually commit" State "to a payment obligation," statute

fails unequivocal intent test).

Lower federal courts have repeatedly applied the

unequivocal intent standard of National Railroad and General

Motors when defining the contours of a contractual obligation in

pension cases. For example, the day after the Appellate

Division issued its decision in Berg, the First Circuit issued a

decision on whether a Maine statute conferred a contractual

right to COLAs or only to the base pension. See Maine Assn of

Retirees v. Bd. of Trs. of Maine PERS, 758 F.3d 23 (lst Cir.

2014). The statute at issue provided in pertinent part: "No

amendment to this Part may cause any reduction in the amount of

benefits which would be due to a member based on the

provisions of this Part." Id. at 30. Plaintiffs pointed out

that "benefit" was statutorily defined as "any payment made, or

required to be made, to a beneficiary under chapter 423" and

that chapter 423 "includes the COLA provisions." Id. at 30-31.

Defendants, on the other hand, argued that the Legislature had

"always distinguished the pension benefit from cost-of-living

adjustments to that benefit" and that COLAs "are speculative and

contingent on extra-system factors" such as "the change in the

CPI." Id. at 31. The court concluded: "Either characterization

of COLAs is possible. In the context of the unmistakability

doctrine [the First Circuit's name for the unequivocal intent
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standard], this ambiguity dooms Plaintiffs' argument." Ibid.

"Because it is not unmistakably clear that COLAs fall within the

umbrella of benefits" that "the Legislature is contractually

obligated not to reduce," the plaintiffs "cannot prevail on

their Contract Clause claim." Ibid.

The Ninth Circuit, for its part, rejected as contrary

to National Railroad the public employees' attempt in a pension

case to draw a "distinction between the standard for

ascertaining the legislature's intent to be bound by a contract

in general and the standard for ascertaining its intent

regarding the terms of the contract." See Robertson v.

Kulongoski, 466 F.3d 1114, 1118 n.4 (9th Cir. 2006), cert.

denied, 550 U.S. 935 (2007). Noting that indisputably a

"statutorily-created PERS contract" existed, the court continued

its analysis because "the first sub-inquiry is not whether any

contractual relationship whatsoever exists between the parties,

but whether there was a `contractual agreement regarding the

specific terms allegedly at issue."' Id. at 1117 (emphasis

and ellipsis in original) (quoting Gen. Motors, supra, 503 U.S.

at 187). Applying this standard, the court ultimately concluded

that a statutory amendment that eliminated "annual COLAs" on

balances held in members' accounts did not violate the Contracts

Clause. Id. at 1116, 1120; see also San Diego Police Officers'

Assn v. San Diego City Employees' Ret. Sys., 568 F.3d 725, 736
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(9th Cir. 2009) (determining, in case challenging ordinance that

had effect of increasing public employees' pension

contributions, that diapositive question was "whether a contract

exists as to the specific terms allegedly at issue"); RUI One

Corp. v. City of Berkeley, 371 F.3d 1137, 1150-51 n.10 (9th Cir.

2004) (listing cases from multiple jurisdictions in which court

required "specific, express term in the government contract" in

order to find impairment), cert. denied, 543 U.S. 1081 (2005).

Here, the Appellate Division acknowledged that the

federal and State Contracts Clauses "are applied coextensively

and provide the same protection." Berg, supra, 436 N.J. Super

at 259. However, the court inexplicably and radically departed

from the federal legal standard by failing to analyze whether

the non-forfeitable right statute evinced an unequivocal

legislative intent to create a contractual right to COLAs, the

specific item in dispute. In fact, the Appellate Division

applied the reverse standard. See id. at 258 (reasoning that if

Legislature had "intended to except COLAs" from the scope of

non-forfeitable right statute, Legislature "would have

specifically so stated") (emphasis added).

Second, the Appellate Division's conclusion that the

existence of a generalized contract right to pension benefits is

sufficient for Plaintiffs to prevail on their COLA claim cannot
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be reconciled with New Jersey case law.11 In NJEA, an impairment

case that involved the non-forfeitable right statute, the

Appellate Division started with the premise that, in granting a

non-forfeitable right to receive pension benefits, the

Legislature intended to create "contractual rights." NJEA v.

State, 412 N.J. Super. 192, 216 (App. Div. 2010). Nevertheless,

the court went on to examine the scope of these presumed

contract rights to see if it could find a "specific legislative"

intent to "bind the hands of future legislators" with respect to

the disputed item. See id. at 214. Taking as its guideposts

National Railroad and the mandate of the New Jersey Supreme

Court that a contractual commitment must be "so plainly

expressed that one cannot doubt the individual legislator

understood and intended it," Spina v. Consol. Police & Firemen's

Pension Fund Comm'n, 41 N.J. 391, 405 (1964), the Appellate

Division ultimately rejected plaintiffs' impairment claim.

NJEA, supra, 412 N.J. Super. at 206. The court simply could not

find within the contours of the non-forfeitable right statute

"specific legislative permission" for the court to divest future

legislatures of the right to revise the pension funding system.

11 State courts in other jurisdictions have applied the

unequivocal intent standard to the specific item in dispute and

have rejected the notion that the contractual right to a pension

extends to COLAs. See, e.g., Am. Fed'n of Teachers - New

Hampshire v. New Hampshire, 111 A.3d 63, 70, 73 (N.H. 2015);

Justus v. Colorado, 336 P.3d 202, 209, 211 (Colo. 2014),
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Id. at 214-15. A generalized contractual right to receive a

pension was insufficient for Plaintiffs to prevail in NJEA and

is insufficient here.

Finally, here, for the reasons explained more fully in

Point III, infra, when the correct test is applied, Plaintiffs

cannot prevail. In the non-forfeitable right statute, the

Legislature did not speak with sufficient "clarity" or use

"terminology that plainly expressed its intent to create

contractual rights" to COLAs. See Burgos, supra, 222 N.J. at

195. Indeed, the non-forfeitable right statute does not even

mention COLAs. See N.J.S.A. 43:3C-9.5(a)-(b).

PLAINTIFFS CANNOT MEET THEIR BURDEN OF

ESTABLISHING THAT THE LEGISLATURE UNEQUIVOCALLY

INTENDED TO CREATE A CONTRACTUAL RIGHT TO COLAs.

The party alleging impairment bears the burden of

overcoming the "high hurdles" of "each part of the test" in an

impairment analysis. See Parilla v. Ret. Bd. of R.I. Employees'

Ret. Sys., 173 F.3d 46, 59-60 (lst Cir. 1999). Here, Plaintiffs

stumble at prong one because they cannot meet their burden of

establishing that the Legislature unequivocally intended to

create a contractual right to COLAs.
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A. The Plain Language of L. 1997, c. 113 Establishes that

the Non-Forfeitable Right Does Not Extend to COLAs.

A textual examination of the chapter law that created

the non-forfeitable right demonstrates that the right includes

base pensions, but does not extend to COLAs.

To discern legislative intent, the Court must "begin

with the words of the statute." State v. Terry, 218 N.J. 224,

234 (2014). The Court should "`read and examine the text of

the act and draw inferences concerning the meaning from its

composition and structure."' State v. Smith, 197 N.J. 325, 333

(2009) (quoting 2A Norman J. Singer, Sutherland Statutory

Construction § 47:1 (7th ed. 2007)). Here, the non-forfeitable

right law, which was eventually codified at N.J.S.A. 43:3C-9.5,

was enacted as Section 5 of L. 1997, c. 113 ("Chapter 113").

Section 1 of Chapter 113 provides context for discerning the

Legislature's intended scope of the non-forfeitable right in

Section 5.

In establishing a "non-forfeitable right to receive

benefits," the Legislature did not define the term "benefits."

See Chapter 113, § 5(a); N.J.S.A. 43:3C-9.5(a) Instead, it

provided that the vested members of seven State-administered

retirement systems and pension funds "shall have a non-

forfeitable right to receive benefits as provided under the laws

governing .the retirement system or fund." Chapter 113, § 5(b);
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N.J.S.A. 43:3C-9.5(b) (emphasis added). This language in

Section 5 of Chapter 113 was not drafted in a vacuum; Section 1

of the same law helps to provide context and is a reliable guide

for establishing meaning. Section 1 of Chapter 113 identifies

seven retirement systems and pension funds and provides

citations to their governing laws (the "Section 1 Laws"):

1. "the Teachers' Pension and Annuity

Fund, established pursuant to

N.J.S.[A.] 18A:66-1 et seq.,"

2. "the Judicial Retirement System,

established pursuant to P.L.1973, c.140

(C.43:6A-1 et seq.),"

3. "the Prison Officers' Pension Fund,

established pursuant to P.L.1941, c.220

4. "the Public Employees' Retirement

System, established pursuant to

P.L.1954, c.84 (C.43:15A-1 et seq.),"

5. "the Consolidated Police and Firemen's

Pension Fund, established pursuant to

R.S.43:16-1 et seq.,"

6. "the Police and Firemen's Retirement

System, established pursuant to

P.L.1944, c.255 (C.43:16A-1 et seq.),"

and

7. "the State Police Retirement System,

established pursuant to P.L.1965, c.89

(C.53:5A-1 et seq.)."

[Chapter 113, § l; N.J.S.A. 43:3C-9.1.]

In establishing the non-forfeitable right, Section 5 identifies

the same seven retirement systems and pension funds, in the same

order, and refers to "the laws governing the retirement system
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or fund," but does not recite the various Section 1 Laws again.

See Chapter 113, § 5(b); N.J.S.A. 43:3C-9.5(b).

Viewed in context, Section 5's reference to "benefits

as provided under the laws governing the retirement system or

fund" is shorthand for the benefits provided under the Section 1

Laws. The Section 1 Laws include base pensions. See N.J.S.A.

18A:66-36 (TPAF); N.J.S.A. 43:6A-9.6 (JRS); N.J.S.A. 43:7-7

(POPF); N.J.S.A. 43:15A-38 (PERS); N.J.S.A. 43:16-1 (CPFPF);

N.J.S.A. 43:16A-5 (PFRS); N.J.S.A. 53:5A-8 (SPRS) The

substantive COLA laws, however, are not part of the Section 1

Laws, but rather are in a separate statutory scheme, the Pension

Adjustment Act. See N.J.S.A. 43:3B-1 et seq• The Section 1

Laws themselves expressly recognize that COLAs are provided for

under the Pension Adjustment Act and are distinct from "the

basic retirement benefits provided by the retirement system."

See, e.g., N.J.S.A. 18A:66-18.1.

The Court has long recognized that the Legislature

often uses "shorthand reference[s]" in statutes. See Stomel v.

City of Camden, 192 N.J. 137, 149 (2007); cf. Brown v. Gardner,

513 U.S. 115, 118 (1994) (confirming interpretation of statute

through "[t]extual cross-reference"). For example, in Stomel,

supra, the Municipal Public Defender's Act ("MPDA") provided for

a municipality's "governing body" to appoint public defenders

but did not define the term. 192 N.J. at 148. Observing that
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"[p]revious constructions of the term `governing body' likely

informed the Legislature when it used that same term in the

MPDA," the Stomel Court "conclude [d] that the MPDA's reference

to `governing body' was merely a shorthand reference to the

Faulkner Act and to the [applicable] municipal government

structure." Id. at 149; see also State v. Zarinsky, 75 N.J.

101, 110 (1977) (finding persuasive reasoning in federal opinion

"that the term capital offense in the federal statute of

limitations was used as a `shorthand reference' to a category of

particularly serious offenses") Here, the case for finding a

shorthand reference is even more compelling, because the

reference in Section 5 to "laws governing the retirement system

or fund" refers back, not to a separate, earlier enactment, but

rather to Section 1 of the same law. Meaning "derives from

context." State v. Watkins, 193 N.J. 507, 525 (2008).

Earlier this year, the Court reaffirmed that statutory

words must be read "in context with related provisions so as to

give sense to the legislation as a whole." See L.A. v. Bd. of

Educ., 221 N.J. 192, 201 (2015). When Chapter 113 is read as a

whole, it is evident, for the reasons described above, that the

"benefits" to which employees have a non-forfeitable right do

not include COLAs. This Court "need delve no deeper than the

act's literal terms to divine the Legislature's intent." Smith,

supra, 197 N.J. at 333.



Even if the Court believes that the textual analysis

above yields a probable, or even possible, interpretation of the

non-forfeitable right, but not a definitive one, the State still

prevails. Any "ambiguity" in the text "dooms" Plaintiffs'

claim. See Maine Ass n of Retirees, supra, 758 F.3d at 31.

B. Extrinsic Aids to Interpretation Likewise Do Not

Demonstrate an Unequivocal Legislative Intent to

Include COLAs Within the Scope of the Non-Forfeitable

Right Statute.

The State maintains that no extrinsic aids are

necessary to determine whether the non-forfeitable right in

N.J.S.A. 43:3C-9.5(b) extends to COLAs. Because the text of the

statute does not evince an unequivocal legislative intent to

include COLAs, COLAs are excluded and the Court need not analyze

the issue further. However, to the extent that the Court

chooses to look to the few extrinsic aids available, it will

find that these aids provide no support for Plaintiffs'

position. The aids simply confirm that the Legislature never

had the specific intent to create a contractual right to COLAs.

First, "subsequent legislation may be used by a court

as an extrinsic aid when seeking to discern earlier legislative

intent." Varsolona v. Breen Capital Servs. Corp., 180 N.J. 605,

623 (2004); see also Erlenbaugh v. United States, 409 U.S. 239,

244 (1972) (observing that "later act can be regarded as a

legislative interpretation of an earlier act" and "is therefore



entitled to great weight in resolving any ambiguities and

doubts" concerning earlier act) (internal citation and quotation

omitted); 2B Norman J. Singer & J.D. Shambie Singer, Sutherland

Statutory Construction § 49:10 (7th ed. 2012) (noting that

"subsequent legislation" is "strong evidence of the legislative

intent behind the first statute").

Here, the Legislature that enacted Chapter 78 amended

N.J.S.A. 43:3C-9.5(e) to clarify that the reserve power to

modify the pension system does not extend to the contractual

right created in -9. 5 (a) - (b) See Chapter 78, § 26. Yet, that

very same Legislature suspended COLAs. See id. at ~ 25. The

Legislature therefore did not construe the contractual right to

embrace COLAs. The Appellate Division should not have

substituted its interpretation of the non-forfeitable right

statute for that of the Legislature.

Second, the Appellate Division erred by relying on a

1996 public hearing as evidence of supposed legislative intent

to create a contractual right to COLAs. Noting that, during a

"1996 Pension Hearing, the participants discussed the basic

pension benefits and COLAs as part of the same system," the

Appellate Division concluded that "[c]learly the Legislature was

well aware that COLAs were part of the various pension benefit

plans." Berg, supra, 436 N.J. Super. at 258. The court

attempted to bolster its conclusion by noting that Senator



Inverso, who chaired the hearing, was "the principal sponsor of

5-1119, which was eventually adopted as the 1997 non-forfeiture

legislation." Id. at 252.

However, only two legislators were present at this

hearing. See Public Hearing Before Senate State Management,

Investment and Financial Institutions Committee ("1996 Hearing")

(May 20, 1996), at cover page. RSa 5. Moreover, "statements of

individual legislators are not generally considered to be a

reliable guide to legislative intent." In re Gov. Christie's

Appointment of Martin Perez, 436 N.J. Super. 575, 591 (App. Div.

2014). Such "statements tell us only what the speaker

believed to be the case; they say nothing about what the

Legislature meant by the words it chose to include" in the

statute. Cruz v. Cent. Jersey Landscaping, Inc., 195 N.J. 33,

48 (2008). That Senator Inverso was a sponsor of 5-1119 does

not shift the fulcrum of analysis. See Cont'1 Gypsum Co. v.

Dir., Div. of Taxation, 19 N.J. Tax 221, 231 (App. Div. 2000)

("Although he was a co-sponsor of Bill A-2825, Assemblyman

Bagger's statements cannot be construed as the considered and

collective understanding of the entire New Jersey

Legislature."); accord Chrysler Corp. v. Brown, 441 U.S. 281,

311 (1979) (agreeing that "remarks of a single legislator, even

the sponsor, are not controlling in analyzing legislative

history").
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Further, the primary objective of the 1996 Hearing was

not to debate 5-1119, but rather to "discuss the financial

strength of the State's public employees' retirement systems."

See 1996 Hearing, supra, at 2. RSa 9. Finally, as the court

below conceded, Senator Inverso recognized that his was not the

final word on the issue, but that he would have to "negotiate"

with others. See Berg, supra, 436 N.J. Super. at 253; see also

1996 Hearing, su ra, at 70 (Senator Inverso noting: "Hopefully,

we will work through some reasonable and amicable

resolution. I have already spoken to the administration.

They are willing to sit down and chat . There is a point beyond

which they will not go. That is the job we have ahead of

us, to see where we can get mutuality in terms of this issue") .

RSa 77.

To the extent that the 1996 Hearing plays any role in

the Court's consideration, it demonstrates that union

representatives sought a contractual right to the base pension,

not COLAs. At the hearing's outset, Senator Inverso stated that

he would "take some input in terms of comment" on 5-1119 and

5-1132 which, respectively, proposed a non-forfeitable right to

benefits and a contractual right to benefits. See id. at 47-48.

RSa 54-55. In the relatively short amount of time reserved for

this discussion, John Loos, legislative/political coordinator of

CWA, expressed the unions' reasoning for the need for a
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contractual right. The unions were worried about "some future

Legislature potentially saying, `Let's cut the benefits."' Id.

at 68. RSa 75. Loos explained:

Somebody works 23 years, thinks he or she is

going to retire in two years, think they

have 23 sixtieths of their salary that they

are going to go out with, and then suddenly

some future Legislature says, "We are .

going to change the benefit level. We are

only going to give you, instead of 1

sixtieth, 1 120th. That is a problem. That

is why we think it is critical for the

Legislature to guarantee the benefits that

emplovees have earned.

[Ibid. ; RSa 75 . ]

The way to guarantee the benefits, he concluded, "is to declare,

in State legislation, that employees have a contractual

entitlement to the benefits they have earned, and that those

benefits cannot be impaired." Id. at 68-69. RSa 75-76. Thus,

the only statement appearing in the record of the 1996 Hearing

concerning the scope of the contractual rights sought by the

unions is singularly, and specifically, focused on the formula

by which the base pension is calculated. No mention is made of

COLAs.

Third, the formal legislative history for 5-1119,

which was codified as the non-forfeitable right statute, is

sparse. Nothing within its narrow confines even speaks to the

issue of COLAs, let alone evinces an unequivocal intent to

create a non-forfeitable right to them.
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The non-forfeitable right statute sprang into

existence as an amendment to an unrelated bill, virtually

without any formal explanation from' the Legislature. Senate

Bill No. 1119 was originally confined to "conforming the

administration" of the State retirement systems "to federal

Internal Revenue Code requirements." See 5-1119 (as introduced)

(May 9, 1996). ISSa 15-16. The original bill contained three

sections, with Section 1 addressing Internal Revenue Code

("IRC") § 401(a)(2) requirements; Section 2 addressing IRC ~ 415

requirements; and Section 3 providing that the Act would take

effect immediately. Id. at ~~ 1-3. ISSa 15-16. Section 5,

which contains the non-forfeitable right provision, first

appeared nearly a year later when, on April 17, 1997, the Senate

Budget and Appropriations Committee ("Committee") reported the

bill with amendments.12 See 5-1119 (First Revision) (Apr. 17,

1997). ISSa 24-29. The Committee, presented with an

opportunity in its Statement to explain this additional section,

instead, in rote-like fashion, just restated the added language:

"The bill also provides that a vested member of a retirement

system or fund listed in the bill will have a non-forfeitable

right to receive benefits as provided under the laws governing

1L Other amendments included adding Sections 3 and 4, which

addressed IRC ~ 401(a)(7), and renumbering the former Section 3

as Section 6.
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the retirement system or fund ."  See Committee's

Statement to 5-1119 (Apr. 17, 1997). ISSa 27-28. Compare

N.J.S.A. 43:3C-9.5 ("Vested members" of retirement systems and

funds "shall have a non-forfeitable right to receive benefits as

provided under the laws governing the retirement system or fund

. .") Thus, the Legislature provided no additional insight

beyond the text itself regarding the scope of the non-

forfeitable right, and the bill was enacted on June 5, 1997

without further comment.

This lack of meaningful legislative history prompted

Peter Kelly, principal counsel of the Office of Legislative

Services ( "OLS") , to declare that " [t] here is, unfortunately, no

legislative history that sheds any light" on the non-forfeitable

right statute. See Committee Meeting before the Joint Committee

on Public Employee Benefits Reform (Aug. 23, 2006) at 14. The

non-forfeitable right "section was added by a committee

amendment to a bill which was to conform certain aspects of our

pension systems with requirements of Federal law." Ibid. "And

there is nothing in the formal legislative history that explains

why this provision was added." Ibid. Within the context of the

unequivocal intent standard, this absence of legislative history

is fatal to Plaintiffs' claims.

The Fiscal Impact Statement ("Fiscal Statement") to

5-1119 likewise provides Plaintiffs no succor. The Fiscal
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Statement asserts that 5-1119 establishes a non-forfeitable

right only to "certain pension benefits," but does not delineate

which ones. See Fiscal Impact Statement to 5-1119 (Apr. 17,

1997) (emphasis added). ISSa 29. In short, not only are COLAs

nowhere to be found in the non-forfeitable right statute, but no

indication whatsoever exists from any near-contemporaneous

source that the Legislature intended the non-forfeitable right

to extend to COLAs. Plaintiffs' claims therefore fail.

Fourth, the Appellate Division also erred in relying

on 2006 legal opinions from OLS and the Office of the Attorney

General. See Berg, supra, 436 N.J. Super. at 239. While those

Opinions undeniably concluded that the Legislature intended to

create a contractual right when it enacted the non-forfeitable

right statute, neither Opinion makes the slightest mention of

COLAs, let alone concludes that COLAs are included within that

contractual right. See Pa 205-211 (OLS Opinion) and Pa 212-225

(Attorney General Opinion). These Opinions are irrelevant to

the issue before the Court. Cf. Justus, supra, 336 P.3d at 211

n.11 (Colo. 2014) (refusing in COLA case to "accord deference to

Attorney General Opinion" that pension rights "cannot be

reduced," because Opinion "did not address and answer the

question of whether retirees possess a right to a specific COLA

for life without change").
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C. The Indispensable Quality of the Non-Forfeitable

Benefit is that it is Earned and Deferred

Compensation; COLAs do not Qualify.

The "non-forfeitable right to receive benefits," see

N.J.S.A. 43:3C-9.5(a), extends only to earned and deferred

compensation and does not include COLAs, which are mere

discretionary grants.

First, this Court recently observed that the "non-

forfeitable right to receive benefits" in N.J.S.A. 43:3C-9.5

refers to a "delayed part" of an employee's "compensation" that

has been "earned" by public "service." See Burgos, su ra, 222

N.J. at 182; see also id. at 233 (Albin, J., dissenting)

(describing pension as "form of deferred compensation for the

service" employees "perform" and noting that it is "earned" by

them) A COLA, however, " [b] y its very nature, " is not earned,

but rather "is a periodic exercise of legislative discretion

that takes account of changing economic conditions in the state

and/or nation." Justus, supra, 336 P.3d at 209. "Whereas a

basic pension plan is deferred compensation and induces long and

faithful service over time, a COLA merely enhances the value of

the basic pension by adjusting for inflation." Wash. Educ.

Ass n v. Dep t of Ret. Sys., 332 P.3d 439, 446 (Wash. 2014).

Second, the structure of the pension statutes confirms

the essential characteristic of the non-forfeitable benefit as

earned and deferred compensation. Retirees have a non-
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forfeitable right to "benefits as provided under the laws

governing the retirement system" to which they belong. N.J.S.A.

43:3C-9.5(b) The laws governing the retirement systems, in

turn, provide that vested members who retire have a right to

receive a retirement benefit consisting of: (a) an annuity,

(b) interest thereon, and (c) a pension that, cumulatively,

result in a retirement allowance that is (d) a fraction of the

final annual compensation received while employed and varies

according to (e) years of service and (f) class of service. See

N.J.S.A. 18A:66-36 (TPAF) N.J.S.A. 43:15A-38 (PERS); N.J.S.A.

43:16A-5 (PFRS) The amount of the retirement benefit is thus

tied to both the employee's years of service and rate of

compensation. "Nowhere does the statutory language state that a

retirement allowance includes COLAs," and this omission dooms

Plaintiffs' claim. See Am. Fed'n of Teachers, supra, 111 A.3d

at 73; cf. Bartlett v. Cameron, 316 P.3d 889, 894 (N.M. 2013)

(reasoning that, given "omission of a COLA provision from the

statute that defines an employee's substantive right to a

retirement benefit," COLA could not be construed "as a property

right") .

Here, far from being in the statutes that delineate

the retirement benefits to which vested employees are entitled,

the COLA formula is in a separate statutory scheme, the Pension

Adjustment Act. See N.J.S.A. 43:3B-1 et seq• This separate
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placement reflects that the COLA is not part of the base pension

that an employee has earned, but rather is, "by its own terms,"

an "adjustment" to the earned pension. See Bartlett, supra, 316

P.3d at 893. Untethered from any consideration of either the

length or merit of the retiree's service, the COLA is based on

completely extraneous factors such as the cost of food in urban

areas, housing sales, and other consumer patterns that the

federal Bureau of Labor samples when calculating the CPI.

Third, the non-forfeitable right statute itself also

implicitly recognizes that the non-forfeitable benefit is

compensation for services rendered. N.J.S.A. 43:3C-9.5(d)

provides that "dishonorable service" may result in the

"suspension, reduction, or forfeiture of benefits." The

benefits to which employees have a non-forfeitable right are

therefore, once again, tied to service and compensation. COLAs

are neither.

Fourth, as discussed more fully above, see pp. 21-26,

supra, the origins of COLAs in New Jersey confirms that they are

a discretionary grant and not earned and deferred compensation.

The first COLA legislation was a social policy measure designed

to prevent retirees from slipping into penury. See Sponsor's

Statement, Assembly Comm. Sub. for A-367 (May 26, 1958) (intent

of COLA legislation was to ameliorate condition of retirees

facing "varying degrees of hardship") The COLAs could not have
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been earned because the Legislature granted them to employees

who had long been retired. See L. 1958, c. 143. The COLAs

could not have been compensation because some retirees received

nothing, while retirees with higher earnings received less than

their lower-earning counterparts. See ibid.

Moreover, the Legislature has amended the COLA

statutes at least 14 times over the years. See, e.g., L. 1961,

c. 144; L. 1964, c. 198; L. 1969, c. 169; L. 1971, c. 139;

L. 1975, c. 375; L. 1977, c. 306; L. 1981, c. 128; L. 1985,

c. 393; L. 1987, c. 128; L. 1991, c. 380; L. 1991, c. 511; L.

1993, c. 335; L. 1997, c. 281; L. 2001, c. 4. These

"modifications over the past half century reflect the

legislature's unbridled management over the COLA" and mandate

the conclusion that the Legislature "never intended to bind

itself" to provide a perpetual COLA of a fixed amount. See

Justus, supra, 336 P.3d at 212. The "COLA's history of

revision" demonstrates "a legislative intent to promote a

current public policy, subject to change, and not a clear and

unambiguous legislative intent to provide a vested" right. See

Bartlett, supra, 316 P.3d at 895; see also Tice v. South

Dakota, Docket No. 10-225, at 16 (Dist. Ct. Apr. 11, 2012)

(finding no contractual right to COLA because "Legislature has

always reserved to itself the ultimate authority to raise, and

on a rare occasion lower, the COLA for the plan beneficiaries in

50



order to maintain the fiscal integrity of the system") (Ra 149);

Swanson v. Minnesota, Docket No. 62-CV-10-05285, at 23 (Dist.

Ct. June 29, 2011) (finding no contractual right to COLA where

"Legislature repeatedly evaluated changes to, or modified, the

statutory adjustment formula to attain greater consistency with

stated legislative retirement policy, to eliminate inequities

between retiree groups, and to address the de-stabilizing

effects of market volatility") (Ra 175),
13

Fifth, any contention that COLAs are earned and

deferred compensation must address the fact that the Pension

Adjustment Act provides for the possibility of a negative COLA.

See N.J.S.A. 43:3B-7. That is to say, if the CPI goes down from

one year to the next, the amount of COLA retirees receive from

one year to the next will likewise decrease.14 It is unclear

from both a financial and a philosophical standpoint how a

retiree could be said to have earned this decrease or how this

reduced amount can be deemed compensation. Cf. Bartlett, supra,

316 P.3d at 893 (rejecting notion that retirees had vested right

to COLA because COLA statute "provided for possibility of a

negative adjustment").

13 Neither Tice nor Swanson was appealed.

14 In contrast, the amount of a retiree's base pension can never

decrease. See N.J.S.A. 43:2B-7a.
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For all of the foregoing reasons, individually and

cumulatively, COLAs are not earned and deferred compensation.

Plaintiffs therefore cannot meet their burden of proving that

COLAs unequivocally fall within the intended scope of the non-

forfeitable right statute.

D. The Method of Funding COLAs is Irrelevant to the

Determination of Whether COLAs are Part of the

Contractual Right.

The switch from a pay-as-you-go method of funding

COLAs to a pre-funding method did not elevate COLAs to the level

of a contractual right or transform them into a perpetual

benefit that the Legislature was without power to amend.

Rather, the method of funding COLAs is irrelevant to the

determination of whether the contractual right in N.J.S.A.

43:3C-9.5(b) extends to COLAs.

First, the non-forfeitable right statute declares the

rights of members of seven retirement systems. See N.J.S.A.

43:3C-9.5(b) While the Legislature switched the method of

funding COLAs for PERS, PFRS, and TPAF from a pay-as-you-go

method to a pre-funding one, the Legislature never switched the

method of funding COLAs for the Prison Officers' Pension Fund

("POPF") or the Consolidated Police and Firemen's Pension Fund

("CPFPF") See N.J.S.A. 43:3B-4a (excepting TPAF from the pay-

as-you-go COLA provision of N.J.S.A. 43:3B-4); N.J.S.A.

43:3B-4.2 (excepting PFRS); N.J.S.A. 43:3B-4.3 (excepting PERS).

52



With no exception having been made for them, POPF and CPFPF are

still governed by N.J.S.A. 43:3B-4, which provides for a pay-as-

you-go method of funding COLAs. See also Div. of Pensions and

Benefits, Comprehensive Annual Financial Report for the Year

Ended June 30, 2011, at 78 (describing how COLAs for POPF and

CPFPF are funded on a pay-as-you-go basis) (available at

http://www.nj.gov/treasury/pensions/annrpt2011/financial.pdf).

Given this lack of uniformity in the way COLAs are funded, the

Appellate Division erred in giving any weight to the fact that

COLAs for TPAF, PERS, and PFRS are pre-funded. No evidence

exists that the Legislature, when enacting the non-forfeitable

right statute, intended to give members of these three

retirement systems rights different from or greater than the

rights of their counterparts in POPF or CPFPF.

Second, the Legislature's intent in switching from a

pay-as-you-go method of funding COLAs to a pre-funding one was

to ease the financial strain on public employers, not to benefit

employees or elevate COLAs to a perpetual right. The switch in

method was nothing more than a "refinancing" that would allow

both the State and local employers to "experience a decrease in

annual contributions" over "the first 6-7 years." See Sen.

Revenue, Finance, and Appropriations Committee's Fiscal Impact

Statement to 5-665 (Feb. 5, 1990); see also Legislative Fiscal

Statement to 5-2602 (enacted as L. 1989, c. 204) (Aug. 17, 1989)
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(pre-funding means "employers' annual contribution to fund the

system the first year after enactment will be reduced by $19

million"); Governor Kean's News Release regarding passage of S-

2602 (Dec. 19, 1989) ("pre-funding" COLAs will "result in

substantial savings to a great many municipalities") In

switching financing methods, the Legislature emphasized the

"severe fiscal crisis" that "could develop in the future" if the

State and local employers continued to pay COLAs out of "current

operating budgets" and stressed the savings that the State would

realize from "investment earnings" if it switched to pre-

funding. See Sponsor's Statement to 5-665 (Feb. 5, 1990)

(codified as N.J.S.A. 43:15A-24.1).

Third, the amendments to the pre-funding statute

demonstrate that the Legislature repeatedly altered the funding

levels for COLAs. Compare L. 1990, c. 6, § 2 (COLAs "shall" be

pre-funded) with L. 1992, c. 41, ~ 16 (pre-funding "shall be

phased in" at level of 48o for 1992 and fully funded within 11

years); L. 1992, c. 182, ~ 1 (decreasing level of pre-funding

to 34.5% for 1992 and providing for 6% increase each subsequent

year); L. 1994, c. 62, ~ 8 (decreasing level of pre-funding even

further to 20% for 1992, 24 o for 1993, and providing for 2.24 a

increase each year thereafter). COLA funding always has been

and remains, even after the passage of the pre-funding statute,
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within the Legislature's power to control and its discretion to

appropriate.

E. Neither ERISA nor the Cases Interpreting it are

Relevant Because ERISA Does Not Apply to Governmental

Plans.

The Appellate Division erred by relying on ERISA and

the case law that interprets it.

First, ERISA is not a useful reference guide because

it covers private pension plans exclusively and explicitly does

not apply to governmental retirement plans. See 20 U.S.C.

~ 1003(b)(1) This distinction is critical and renders

meaningless the Appellate Division's attempt to analogize the

non-forfeitable right statute to ERISA. Second, federal ERISA

cases, construing private pension plans exclusively, do not

purport to take into account the legislative prerogative to make

policy and to set the terms and conditions of employment.

Third, federal ERISA cases, concerned only with the federal

statute, also do not attempt to address State constitutional

provisions such as the Debt Limitation and Appropriations

Clauses, which limit the State's ability to create a statutory

right to annual payment of COLAs. See Points V and VI, infra.

Finally, the Appellate Division's reliance on a single snippet

regarding ERISA from an unrelated 1996 Pension Hearing, see

Berg, su ra, 436 N.J. Super. at 253, is misplaced for all of the
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reasons discussed above. See pp. 40-42, supra. The Appellate

Division's strained attempt to find ERISA relevant fails.

F. Numerous Courts in Other Jurisdictions Have Determined

that a Contractual Right to a Pension Does not Extend

to COLAs.

The conclusion that retirees do not have any vested or

contractual right to the receipt of COLAs is in no way

remarkable. Courts on both the state and federal levels have

consistently, repeatedly, and definitively rejected retirees'

claimed right to forever COLAs.

In Maine Association, supra, the First Circuit was

confronted with a situation analogous to the one here. The

Maine statute prohibited "any reduction in the amount of

benefits which would be due to a member based on the

provisions of this Part." Maine Assn of Retirees, supra, 758

F.3d at 30. The court assumed that the legislature meant,

through this language, to create a contractual right to the

receipt of benefits. Id. at 31. The essential question was

whether COLAs fell within the scope of these contractually-

protected benefits. Ibid. The parties offered dueling, yet

plausible, explanations as to why COLAs did or did not fall

within the meaning of "benefits" and hence were or were not

contractually-protected. Ibid. Because "[e]ither

characterization of COLAs" was "possible," the court was

constrained to find that COLAs did not "fall within the umbrella
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of benefits" that the "Legislature is contractually obligated

not to reduce." Ibid. Here, as in Maine Association, any

"ambiguity dooms" Plaintiffs. See ibid. The State's

construction of the non-forfeitable right statute need not be

the most compelling; it need only be possible.

The high courts of multiple states have also rejected

COLA impairment claims in situations similar to that here. For

example, in 2010, the Colorado Legislature revised the COLA

formula because of the downturn in "economic conditions" and

because the plan was "severely underfunded." Justus, supra, 336

P.3d at 204. The Colorado Supreme Court held that "the

legislation providing for cost of living adjustments does not

establish any contract" entitling retirees to "perpetual

receipt" of a "specific COLA formula." Id. at 205. The court

found diapositive not only the absence of contractual language

in the COLA provisions, but also the fact that "the legislature

amended the COLA formula a dozen times since" COLAs were first

provided. Id. at 212. Here, as discussed more fully above, see

supra, pp. 49-50, the Legislature amended the COLA statutes at

least 14 times, with some revisions coming before the non-

forfeitable right statute and others after. Through this

history of amendment the Legislature here, as in Colorado, has

demonstrated an intent to "reserve[] the ability to respond to
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variations in the rate of inflation and the financial soundness"

of the pension system. See Justus, supra, 336 P.3d at 212.

The Washington Supreme Court, for its part,

distinguished between the base pension and the COLA. The court

concluded that although the COLA "relates to the basic pension

plan, it differs significantly from the deferred and

compensatory basic pension." Wash. Educ. Ass n, supra, 332 P.3d

at 446. Employees "do not contribute" to the COLA, and "the

adjustment provided is not pay withheld to induce continued

faithful service in the same way that a basic pension is."

Ibid. The "nature" of the COLA therefore "supports the

enforceability of the legislature's right to repeal this

benefit." Ibid. To hold otherwise "would strongly

disincentivize the legislature from providing additional

benefits beyond a base pension." Ibid. Here, for the reasons

explained above, see pp. 47-52, supra, the COLA in New Jersey is

likewise not earned and deferred compensation.

The New Hampshire Supreme Court rejected a claimed

contractual right to a COLA because "it is easy enough for a

statute" to "say explicitly" whether a benefit is "contractual."

Am. Fed'n of Teachers, supra, 111 A.3d at 70-71. The

legislature there, however, did not use language that

demonstrated that it "unmistakably intended to bind itself"

contractually to providing COLAs. Id. at 73. Here, for the



reasons explained more fully above, see pp. 35-38, supra, by

merely referencing the "laws governing the retirement system,"

the Legislature did not unequivocally bind itself to providing

perpetual COLAs.

Finally, Bartlett, supra, which the New Mexico Supreme

Court recently decided, is relevant because it deals with the

analogous question of whether retirees have a vested property

right to a forever COLA. "Facing a perceived threat to the

fiscal stability" of the retirement system, the New Mexico

legislature enacted a statute "reducing COLA amounts payable to

all retirees." Bartlett, supra, 316 P.3d at 891. Retirees

challenged the legislation, claiming it violated Article XX,

section 22 of the New Mexico Constitution, which provides that,

"[u]pon meeting the minimum service requirements" of their

"retirement plan," employees have a "vested property right."

See Bartlett, supra, 316 P.3d at 892; N.M. Const. art. XX,

~ 22 (D) .

The court noted that the question raised "has an

impact upon the fiscal health of the public trust funds created

by law to provide retirement benefits into the foreseeable

future." Bartlett, supra, 316 P.3d at 892. "Implicated as

well" was the "authority of [the] Legislature as a separate and

coequal branch of state government to take legislative action

designed to ameliorate a perceived exigency." Ibid. "And that
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question, in turn, may have an impact on the health of the

public treasury and future obligations of the taxpayer." Ibid.

The court was thus cognizant that the case cast "a long shadow."

Ibid.

Just as the statute in question here does not define

the "benefits program" to which New Jersey retirees have a non-

forfeitable right, the New Mexico Constitution "does not define

an employee's vested property right in his or her `retirement

plan."' Ibid. (emphasis in original). The question, then,

before the New Mexico Supreme Court was "whether the COLA is

part of the retirement benefit." Id. at 893. Answering in the

negative, the court found dispositive that the statute that

"defines the substantive right to a retirement benefit" did not

mention COLAs. Id. at 894. Similar to its New Jersey

counterpart, the New Mexico statute defining the retirement

benefit provided only for a base pension that was calculated

based on years of service and average annual salary over a

statutory denominator. Ibid.; cf. N.J.S.A. 18A:66-36 (TPAF

formula basing pension on final compensation and years of

service); N.J.S.A. 43:15A-38 (PERS formula); N.J.S.A. 43:16A-5

(PFRS formula). The "omission of a COLA provision from the

statute that defines an employee's substantive right to a

retirement benefit" was fatal to plaintiffs' claim in New

Mexico, Bartlett, supra, 316 P.3d at 895, and is fatal here.



Lower state courts have also rejected the notion that

COLAs are contractual. For example, in Tice, supra, the South

Dakota court dismissed plaintiffs' claim that they had a

statutorily-based contractual right to a COLA. The court

reasoned: "If the Legislature wanted to say `this COLA of 3.1%

is locked for life upon retirement,' the Legislature could have

and would have easily so declared." Tice, supra, Docket No. 10-

225, at 13. Ra 146. In the absence of such an unequivocal

statement, the court was forced to conclude that the Legislature

never "meant to provide forever COLAs for plan participants."

Id. at 14. Ra 147.

In Swanson, supra, the Minnesota court likewise

concluded that "no plain and unambiguous language shows that the

Legislature intended to confer contract rights to a particular

adjustment formula." Swanson, supra, Docket No. 62-CV-10-05285,

at 17. Ra 169. To find a contract in the absence of such

"plain and unmistakable terms" would "significantly constrain

the legislature's ability to respond to fiscal integrity

concerns" and would be "an extraordinary expansion of the

Contract Clauses" of the federal and state Constitutions. Id.

at 16-17. Ra 167-68.

In Puckett, the federal district court construed

Kentucky's Police and Firefighters Retirement and Benefit Fund

Act ("Act") to determine whether plaintiffs had a contractual
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right to a COLA formula. Puckett v. Lexington-Fayette Urban

Cnty. Gov't, 60 F. Supp. 3d 772, 776 (E.D. Ky. 2014). The court

rejected plaintiffs' claimed entitlement because they had "not

identified any language in the Act" generally, or in the

specific provision governing COLAs, "that expressed] a clear

and unequivocal intent to create a contractual obligation" with

regard to COLAs.15 Ibid. In short, courts at both the state and

federal levels have held that COLAs are distinct from base

pensions and retirees do not have a vested or contractual right

to COLAs.

For each of the above-stated reasons, both

individually and cumulatively, see pp. 34-62, supra, Plaintiffs

cannot meet their burden of establishing that the Legislature

unequivocally intended to create a contractual right to COLAs.

EVEN IF COLAs ARE PART OF THE NON-FORFEITABLE

RIGHT, PLAINTIFFS' CLAIMS STILL FAIL BECAUSE

CHAPTER 78 DID NOT REDUCE COLAs.

Even if the non-forfeitable right extends to COLAs,

Plaintiffs still cannot prevail because Chapter 78 did not

reduce retirees' benefits.

is On September 28, 2015, the court rejected the Puckett

plaintiffs' motions to amend the judgment and/or to amend their

complaint. See Puckett v. Lexington-Fayette Urban Cnty. Gov't,

2015 U.S. Dist. LEXIS 129762 (E.D. Ky. Sept. 28, 2015).
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N. J. S .A. 43 : 3C-9 . 5 (a) provides that a "non-forfeitable

right to receive benefits means that the benefits program, for

any employee for whom the right has attached, cannot be

reduced." (emphasis added). Courts "ascribe to the statutory

words their ordinary meaning and significance." DiProspero v.

Penn, 183 N.J. 477, 492 (2005). "Reduce" means to "diminish in

size, amount, extent, or number." Webster's Ninth New

Collegiate Dictionary (Merriam-Webster Inc. 1988), at 988.

Here, the Legislature did not reduce COLAs, but rather only

froze them at 2011 levels. Chapter 78 explicitly provides that

the temporary freeze of COLA levels "shall not reduce the

monthly retirement benefit that a retirant or a beneficiary is

receiving." See Chapter 78, § 25 (codified at N.J.S.A. 43:3B-

2) The temporary suspension of a potential future COLA

increase is not a reduction of benefits. See Maine Assn of

Retirees v. Bd. of Trs. of Maine PERS, 954 F. Supp. 2d 38, 52-53

(D. Me. 2013) (noting in COLA case that "withholding an increase

is not within the standard dictionary definition of

`reduction "'), aff'd, 758 F.3d 23 (lst Cir. 2014); cf. Kopera v.

Bd. of Educ., 60 N.J. Super. 288, 297 (App. Div. 1960) ("The

failure to receive an increase of salary does not constitute a

reduction.") No retiree is receiving less money after Chapter

78' s freeze of the COLA than he or she was receiving before the

freeze. Benefits were not reduced.

63



POINT V

PLAINTIFFS' ATTEMPTED EVASION OF THE RESTRICTIONS

OF THE DEBT LIMITATION CLAUSE IS CONSTITUTIONALLY

IMPERMISSIBLE.

If the Court finds, as it should, that the Legislature

did not unequivocally include COLAs within the scope of the non-

forfeitable right statute, then the Court's inquiry is at an

end. The Court need not reach the constitutional question of

whether a non-forfeitable right to COLAs runs afoul of the Debt

Limitation and Appropriations Clauses. If, however, the Court

feels compelled to wade into the constitutional thicket, the

Court should find that a non-forfeitable right to a perpetual

COLA impermissibly evades the constitutional limitation on the

creation of debt.

The "Debt Limitation Clause was adopted in 1844

because of concern about binding obligations imposed on future

generations of taxpayers." Burgos, supra, 222 N.J. at 198

(quoting Lonegan v. State, 176 N.J. 2, 14 (2003)). The Court,

in cases spanning a century, has repeatedly underscored that,

"in drafting the Debt Limitation Clause, the Framers intended to

empower the people of the State by giving them the final word in

respect of creating financial commitments that might impair the

State's fiscal health and have intergenerational repercussions."

Burgos, supra, 222 N.J. at 198. The "animating principle

applied throughout those decisions" is that "the State cannot by

64



contract or statute create a binding and legally enforceable

financial obligation above a certain amount that applies year to

year without voter approval." Id. at 199. The only way to

"avoid" the "Debt Limitation Clause's interdiction" is to regard

the financial promise as an "expression[] of intent to provide

funding" that is "subject[] to the annual appropriations

process." Ibid. That is to say, "no constitutional debt

limitation violation arises" if the "financial obligation is

made dependent on securing an appropriation from year to year."

Id. at 201. A Court "confronted with a Debt Limitation Clause

issue" must therefore "drill down to determine if a purported

debt or liability, created in any manner, establishes an

impermissible legally enforceable obligation binding the State

and compelling the appropriation of monies in future years."

Here, a non-forfeitable right to COLAs runs afoul of

the Debt Limitation Clause. It was not ratified by the voters

and, moreover, it compels an annual appropriation by holding the

monies for base pensions hostage.

First, as discussed more fully above, see pp. 47-52,

supra, COLAs are not earned and, in contradistinction to the

base pension, do not constitute deferred compensation to which

retirees are entitled. Even with the COLA frozen at 2011

levels, the State is paying out nearly $1 billion per year in
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COLA payments to retirees. See p. 20, supra. If the pre-

Chapter 78 COLA formula is re-instated, this amount will

increase substantially. It is indisputable that the voters

never ratified this significant, annual and, as Plaintiffs would

have it, perpetual expenditure for items that do not constitute

compensation for services rendered. See generally pp. 47-52,

su ra.

Second, under Plaintiffs' theory, and for a complex of

reasons, these expenditures compel future appropriations. Over

two decades ago, when the State switched from a pay-as-you-go

method of funding COLAs to a pre-funding method, see pp. 24-25,

su ra, the payment of COLAs to retirees began to put a strain on

the pension funds and increase their unfunded liability. With

each COLA payment, the pension system edges closer to

instability, a situation that is to the detriment of the system

itself, the taxpayers that fund it, and the active employees

whose base pensions will be paid from the funds. And, according

to Plaintiffs, the Legislature is powerless to prevent this

skid. Any funds that the Legislature appropriates to shore up

the reserve for base pensions will, under Plaintiffs' theory,

have to be paid out to retirees as COLAs. This is so because,

if the non-forfeitable right extends to both the base pension

and COLAs, the COLA payments will have a temporal priority in

that they will become due before the eventual payment of base



pensions to active employees. Plaintiffs have unabashedly and

nakedly asserted: "Okay, if there's only 50 billion in the fund,

let's use the fund to pay the COLA until there's no more money

in the fund." Tr. 52:13-15. Ia 112. Plaintiffs then drove the

point home: "That money is in there. Let's just deplete it.

I'm not being sarcastic, Your Honor." Tr. 53:1-4. Ia 112.

Ultimately, in order to preserve base pensions for

active employees, the State would be compelled to appropriate

money to cover COLAs. And a compelled appropriation is exactly

what the Debt Limitation Clause prohibits. Any interpretation

of the non-forfeitable right statute that includes COLAs would

create "an impermissible legally enforceable obligation binding

the State and compelling the appropriation of monies in future

years." See Bur os, supra, 222 N.J. at 201. No one would

dispute that the Legislature cannot pass a statute that would

compel the State in this and all future years to appropriate

over $1 billion annually for unearned pension adjustments. Such

an act would be a classic violation of the Debt Limitation

Clause. What the Legislature cannot do directly and in one

statute, it may not do indirectly and in two statutes. Here,

under Plaintiffs' theory, the pre-funding statutes and the non-

forfeitable right statute, enacted nearly a decade later, work

in tandem to effect an impermissible evasion of the Debt

Limitation Clause. In order to ensure that employees get the
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base pension that they have earned and to which they are

entitled, the State will be forced to appropriate monies for

unearned COLAs.

THE APPELLATE DIVISION'S CONCLUSION THAT THE

APPROPRIATIONS CLAUSE IS NOT IMPLICATED AVOIDS

CRITICAL ISSUES AND IS BASED ON FAULTY PREMISES.

In an attempt to avoid the Appropriations Clause, the

Appellate Division asserted that the Clause was not currently

implicated because enough monies remained in the pension funds

to pay COLAs. See Berg, supra, 436 N.J. Super, at 246. The

court based this conclusion on three reasons that do not bear up

under scrutiny and fail to address critical issues.

First, the court relied on the fact that, in the late

1980s and early 1990s, the Legislature chose to change the

method for funding COLAs. See id. at 236-237. This reliance is

misplaced because, as explained more fully above, see pp. 24-25,

supra, the change in funding method did not change the essential

character of COLAs or create a right where none previously

existed. The court's rationale is also troubling, however,

because the court itself emphasized the distinction "between the

right to receive pension benefits and the funding method adopted

by the Legislature to assure that monies are available for the

payment of such benefits." Id. at 254 (citing NJEA, supra, 412

N.J. Super. at 215). Having recognized this critical difference



for a fleeting moment, the court ignored it in concluding that a

mere change in funding methodology effectuated a change in the

essential character of COLAs.

Second, to buttress its assertion that the

Appropriations Clause was not implicated, the court said that

COLAs could currently be paid from the pension funds because

they were paid in this way in the past, even when monies were

not appropriated. See Berg, supra, 436 N.J. Super. at 246. The

court again ignored a crucial distinction: prior to the passage

of Chapter 78 the Legislature had not mandated that future COLA

increases be suspended. In Chapter 78, however, the Legislature

explicitly and intentionally barred payment of increased COLAs

from the pension funds until the target funded ratio is met.

See Chapter 78, ~ 25. A past practice of paying adjustments

without an appropriation cannot authorize such payments contrary

to a specific legislative directive that such payments cease.

See GE Solid State, Inc. v. Dir., Div. of Taxation, 132 N.J.

298, 312 (1993) (finding past practice "over an extended period

of time" must yield to explicit expression of "legislative

intent").

Third, the court reasoned that because five years ago

sufficient funds existed in the pension system to pay pension

benefits for the next 30 years, the State should be compelled to

pay COLAs now. See Berg, supra, 436 N.J. Super. at 246. This
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premise is faulty. Fiscal realities changed over the past five

years. In the interim the State has had to bear the prolonged

impact of the Great Recession and overcome an unprecedented

revenue shortfall. See pp. 15-19, supra.

Finally, the court once again sidestepped the critical

issue. The Legislature has determined that the temporary

cessation of increased COLA payments was necessary to stabilize

the pension system. See pp. 8-11, supra. The court, in

ordering a remand, presented the State with three choices, each

of which inevitably implicates the Appropriations Clause. The

State could drain down the pension fund to pay COLAs, further

de-stabilizing it. Under this scenario, in order to fund the

base pension, the Legislature would have to appropriate more

money. Alternatively, the State could prove, at what would

undoubtedly become an annual event at the end of each fiscal

year, that freezing COLA levels in any given year was

reasonable-and-necessary in light of the health of the pension

system and competing fiscal needs. This approach would be

completely unworkable given that the process of preparing the

State budget takes nearly an entire year. Moreover, any trial

would likely raise non-justiciable issues concerning fiscal

priorities that the Appropriations Clause leaves to the

exclusive province of the Legislature and the Executive. Cf.

Burgos, supra, 222 N.J. at 221 (explaining that "reasonable-and-
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necessary analysis implicated in this case would require the

Judiciary to exercise authority that is exclusively granted to

the political branches") Or, to prevent either of the other

two options from becoming a nightmarish reality, the State could

increase appropriations to cover the cost of increased COLAs.

No matter which of the three routes outlined above is

chosen, the Appropriations Clause issue that the Appellate

Division sought so diligently to avoid comes boomeranging back.

The court realized that it cannot directly order an

appropriation. See Berg, supra, 436 N.J. Super.: at 245. What

the court cannot do directly, it may not do indirectly. The

Appellate Division's remand Order violates the letter and spirit

of the Appropriations Clause.

IF THE COURT FINDS THAT RETIREES HAVE A NON-

FORFEITABLE RIGHT TO COLA INCREASES AND THE COURT

REJECTS THE STATE'S CONSTITUTIONAL ARGUMENTS, THE

COURT SHOULD REMAND.

The Appellate Division properly confined its decision

to the first prong of the impairment analysis, namely whether a

contractual right to COLAs exists. The court did not reach the

substantial impairment or reasonable-and-necessary prongs of the

impairment analysis because these are mixed questions of fact

and law that the parties neither offered evidence on nor

briefed. See Gen. Motors, supra, 503 U.S. at 186 (outlining
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three prongs of impairment analysis); NJEA, supra, 412 N.J.

Super• at 206 n.10 (noting substantiality of impairment is mixed

question of fact and law). Therefore, should the Court find

that the non-forfeitable right extends to COLAs and, further,

should the Court reject the State's constitutional arguments, a

remand is necessary.

CONCLUSION

The Court should reverse.

Dated: October 14, 2015

Respectfully submitted,

JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

Jean P. Reilly

Assistant Attorney General
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to State's Brief in Support of its

Cross-Appeal



Since 2009, at least 30 states in addition to New Jersey have

modified their COLA statutes. See, e.g.

2014 La. Acts 399, amending La. Rev. Stat. Ann. § 11:542 (C) (tying

any future COLA to system's funding status)

2013 Ark. Acts 967, ~ 1, amending Ark. Code Ann. § 24-7-727(b)

(allowing board to substitute simple COLA for compound COLA if

unfunded liability cannot be amortized in 30 years)

2013 N.M. Laws 225, § 91

(reducing COLA from 3% to

$20,000 and from 3% to 2%

amending N.M. Stat.
2.5% for retirees who

for all other retirees)

Ann ~ 10-11-118

make less than

2012 Ky. Acts 19, Part I, ~ 1 (4) , 68, Part I, ~ 2 (2) and 144, Part

IV, ~ 10 (suspending COLA for FY 2012 and FY 2013)

2012 N.C. Sess. Laws 178, § 2, amending N.C. Gen. Stat. ~ 128-27(k)

(providing that board has exclusive authority to determine whether

there are sufficient investment gains to cover potential COLA)

2012 S.C. Acts 278, § 19, amending S.C. Code Ann. 9-11-312 (finding

"financial stability and long-term viability of the various systems

are threatened" because of "eroded" funding ratio, "[u]nanticipated

negative returns" and "increased cost-of-living increases";

limiting COLA to lesser of 1% or $500)

2012 Wyo. Sess. Laws 107, ~ 1, codified at Wyo. Stat. Ann. ~ 9-3-

453 (finding, even though "retirement plans' actuarial funding

levels are higher than many [] retirement plans in other states,"

Wyoming retirement plans "cannot support" COLAS; eliminating COLA

until plans are 100% funded)

2011 Me. Laws 380, ~ T-21, T-10, codified at Me. Rev. Stat. Ann.

tit. 4, ~ 1358, tit. 5, ~ 17806 (suspending COLA for three years,

then imposing a cap of 3% and applying it only to first $20,000 in

benefits)

2011 Ohio SB 342, ~ 1, amending Ohio Rev. Code Ann. ~ 3307.67

(finding "[c]urrent funding for" plan "inadequate and, if no

changes are made to the plan, the retirement system will eventually

be unable to pay benefits"; eliminating COLA during FY 2014, and

reducing COLA from 3% to 20 thereafter)

2011 Okla. Sess. Laws 199, codified at Okla. Stat. tit. 62,

~~ 3103, 3107, 3111, 3112 (future COLAs may only be granted if

fully funded)



2011 R.I. Pub. Laws 408, ~ 7, amending R.I. Gen. Laws. § 36-10-35
("to ensure the sustainability of the state's public retirement
systems it is essential that the COLA benefits for retirees
be impacted as part of this comprehensive reform"; suspending COLAs
"in their entirety" until system is 80% funded)

2011 Wash. Ch. 362, ~ 3, amending Wash. Rev. Code ~ 41.32.489
("[d]ue to the current extraordinary economic recession and due to
the financial demands of other core responsibilities of the
government," eliminating COLA unless retiree qualifies for minimum
benefit)

2010 Colo. Ch. 2, ~ 20, codified at Colo. Rev. Stat. § 24-51-
1002(1), (2) (reducing COLA from 3.5% to lesser of 2% or change in
CPI for 2010, then capping it at 20 and making it subject to
further adjustment if there are negative investment returns post-
2010)

2010 Minn. Chapter Law 359, art. 1, ~ 73, codified at Minn. Stat.
~ 356.415 (reducing COLA from 2.5% to 1% until plans are 90%
funded)

2010 S.D. Laws 20, § 3, amending S.D. Codified Laws ~ 3-12-47(41)
(reducing COLA from 3.1% to 2.1% for 2010, tying COLA to system's
funded ratio thereafter)

2009 La. Act:
(eliminating

and system is

497, codified at La.
COLA unless investment
80% funded)

Rev. Stat. Ann. ~ 11:542 (F)
return is greater than 8.25%


