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PRELIMINARY STATEMENT

Not a single Appellant was able to scrounge up any

textual evidence or devise any legal argument to rebut the State's

central argument that the Appellate Division applied the wrong

legal standard. This Court should grant certification now and

correct what even Appellants thus tacitly concede is plain error.

If the Court does not, error will propagate error. While the

remand and inevitable appeal grind on, lower courts will look to

Berg, a published appellate decision, as precedent for the legal

standard to apply. Further, if the State wins the remand, and the

unions strategically choose not to appeal, the Appellate Division

error will live in perpetuity, unreviewed and unreviewable.

Moreover, the remand, as the Appellate Division designed it, would

pit active employees who seek the long-term sustainability of the

system against retirees who seek to drain the fund for their short-

term needs. Such fratricide is not in the public interest.

Finally, the question of whether or not a contractual right to

future COLAs exists dramatically impacts the unfunded liability in

the pension system. If the Court defers deciding this issue,

ongoing pension reform efforts will lack critical information

necessary for meaningful, effective, and essential change.



ARGUMENT

POINT I

GRANTING CERTIFICATION IS IN THE PUBLIC INTEREST

The Court should reject the Intervenors' suggestion that

the Court defer granting certification until after the remand and

inevitable appeal are complete. Preliminarily, the question of

whether retired public employees have a contractual right to future

COLAs is a purely legal one that, if answered in the negative,

would dispose of the case and obviate the need for a lengthy and

expensive remand. The reasons for granting certification here,

however, transcend the mere conservation of time and resources.

First, granting certification will allow this Court to

review and correct an error of law in a published Appellate

Division decision. As explained in the State's Cross-Petition, see

pp. 8-13, the Appellate Division failed to apply the unequivocal

intent standard when determining whether the contractual obligation

in the non-forfeitable right statute extends to COLAs. Notably,

not one of the throngs of Appellants offers a single legal argument

in rebuttal. Appellants' silence roars .thunderously; the Appellate

Division erred so blatantly that not even Appellants can muster a

defense of the decision. The longer the Court waits to correct

this error, the more likely it is that other courts will rely on

the precedential authority of Berg and also apply the incorrect
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legal standard. Errors will multiply as the remand in Berg grinds

on.

Second, Intervenors' argument is based on the false

premise that this Court will ultimately get a chance to review the

legal standard that the Appellate Division used. If the State wins

in the Law Division on the reasonable and necessary prong of the

impairment analysis, Appellants may consider it in their best

interests not to appeal. Rather than risk winning on appeal and

having the State seek certification of the entire case, Appellants

may prefer instead to attempt to re-litigate at a future date

whether the suspension of COLAs continues to be reasonable and

necessary. Under this scenario, the Appellate Division's

application of a legal standard that is indisputably wrong, but

undoubtedly favorable to Appellants, will live on into eternity,

unreviewed and unreviewable.

Third, whether or not retirees have a contractual right

to future COLAs is of critical importance to active employees as

well. The remand, as designed by the Appellate Division, would pit

these two groups of public employees against each other. In order

to avoid dealing with the Debt Limitation problem that a

contractual right to a COLA creates, the Appellate Division opined

that no appropriations are needed because existing pension funds

could be used to pay for COLAs. Id. at 246. However, depleting or

even draining pension funds for the benefit of retirees is not in
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the best interest of active employees, who want to ensure that

enough funds remain in the system to cover their pension when they

retire. A fratricidal remand, spawned by the application of an

incorrect legal standard, is not in the public interest.

Fourth, the question of whether retirees have a

contractual right to COLAs is important to those seeking to reform

the pension system. On August 1, 2014, the Governor created a non-

partisan commission ("Commission") to examine the pension and

health benefits systems and to develop recommendations for reform

that will stabilize, sustain, and preserve these systems. See

Executive Order 161 (Christie Aug.l, 2014). Last month, the

Commission issued a report describing the current state of the

benefit systems. See "Truth & Consequence: A Status Report of the

New Jersey Pension and Health Benefit Commission" (Sept. 25, 2014)

(www.state.nj.us/treasury/pensionand benefitcommission.shtml). The

Commission's final report, which will be issued shortly, will

contain recommendations for reform.l See id. at 2.

As stakeholders contemplate options and make decisions

regarding the future of the pension system, it is critical that

they have all of the facts before them. Whether or not future

COLAs are included in the unfunded liability of the pension system

dramatically affects the actuarial assumptions and the fiscal

1 This Court may take judicial notice of the Commission's mandate

and the existence of the Reports without taking judicial notice

of the truth of any of the statements contained in the Reports.



consequences. As discussed in the State's Cross-Petition, see

p. 4, not including COLAs in actuarial assumptions increases funded

ratios. Conversely, including COLAs increases the unfunded

liability of the pension systems by at least $15.1 billion. See Ra

327, Ra 417, Ra 592. Until this Court applies the correct legal

standard when analyzing the scope of the non-forfeitable right

statute and renders a definitive decision regarding whether

retirees have a contractual right to future COLAs, reform will be

uncertain, ill-informed, and ineffective.

For all of the foregoing reasons, granting certification

is in the public interest.

CERTIFICATION IS NECESSARY BECAUSE THE APPELLATE

DIVISION APPLIED A LEGAL STANDARD THAT IS AT ODDS

WITH UNITED STATES SUPREME COURT PRECEDENT AND A

PUBLISHED APPELLATE DIVISION DECISION.

The stark truth to which to all debate concerning

certification must inexorably return is that the Appellate Division

indisputably applied the wrong legal standard when determining the

scope of the contractual right to pension benefits. The Berg

Appellants, in their letter brief in opposition, avoid entirely the

question of what legal standard the court should have applied. As

for the Intervenors, the most they can muster is a fragment of a

sentence in their preliminary statement that "the Appellate

Division repeatedly and expressly articulated the very same
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standard that the Defendants state is the appropriate one." But

this is just bluster. Intervenors do not support their rhetoric

with a single citation to the Appellate Division's decision or a

single legal argument. Bluster is a poor substitute for evidence

and an unworthy surrogate for argument.

The Intervenors' imprecise statement also blurs clarity.

As discussed in the State's Cross-Petition, see pp. 9-10, the

Appellate Division applied the correct standard when determining

the threshold and separate question of whether the Legislature

intended to create a contractual right to pension benefits

generally. But the inquiry does not end there. The court erred in

failing to apply this same unequivocal intent standard when

determining if this contractual right extends to COLAs. This

failure runs counter to United States Supreme Court precedent,

every federal case that has decided the issue, and a published

Appellate Division decision.

As the United States Supreme Court explained, "to

construe laws as contracts when the obligation is not clearly and

unequivocally expressed would be to limit drastically the essential

powers of a legislative body." Nat'l R.R. Passenger Corp. v.

Atchison, Topeka & Santa Fe Ry., 470 U.S. 451, 466 (1985).

"Indeed, the continued existence of a government would be of no

great value, if by implications and presumptions, it was disarmed

of the powers necessary to accomplish the ends of its creation."



Ibid. Therefore, a court must "proceed cautiously both in

identifying a contract within the language of a regulatory statute

and in defining the contours of any contractual obligation." Ibid.

(emphasis added). The Supreme Court has since reiterated this rule

that the diapositive question in an impairment analysis is whether

a "contractual agreement" exists regarding the "specific" terms "at

issue." See Gen. Motors Corp. v. Romein, 503 U.S. 181, 186 (1992);

see also Spina v. Consol. Police & Firemen's Pension Fund, 41 N.J.

391, 405 (1964) (contractual commitment in statute "should be so

plainly expressed that one cannot doubt the individual legislator

understood and intended it").

Lower federal courts have consistently held that a

statutorily-created contractual right to a pension extends only to

those benefits that the Legislature unequivocally intended to

include. See, e.g., Maine Assn of Retirees v. Bd. of Trustees of

the Maine PERS, 2014 U.S. App. LEXIS 12164, *19 (1st Cir. 2014)

(holding that "[b]ecause it is not unmistakably clear that COLAs

fall within the umbrella of benefits" that "the Legislature is

contractually obligated not to reduce," plaintiffs "cannot prevail

on their Contract Clause claim"); Robertson v. Kulongoski, 466 F.3d

1114, 1118 n.4 (9th Cir. 2006) (rejecting as contrary to National

Railroad unions' attempt in pension case to draw "distinction

between the standard for ascertaining the legislature's intent to

be bound by a contract in general and the standard for ascertaining
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its intent regarding the terms of the contract") These federal

cases are relevant because the State and federal Contract Clauses

"are applied coextensively and provide the same protection." In re

Pub. Serv. Elec. & Gas Co. Rate Unbundling, 330 N.J. Super. 65, 92

(App. Div. 2000), aff'd, 167 N.J. 377, cert. denied sub nom., Co-

Steel Raritan v. New Jersey Bd. of Pub. Utils., 534 U.S. 813

(2001); see also Fid. Union Trust Co. v. N.J. Highway Auth., 85

N.J. 277, 299 (Contracts Clauses of United States and New Jersey

Constitutions "provide parallel guarantees"), appeal dismissed, 454

U.S. 804 (1981) .

In NJEA, the Appellate Division correctly applied

National Railroad's unequivocal intent standard when determining

whether the contractual obligation within the non-forfeitable right

statute extends to funding of the pension system. See NJEA v.

State, 412 N.J. Super. 192, 206, 214-16 (App. Div.), certif.

denied, 202 N.J. 347 (2010). The NJEA court's application of the

unequivocal intent standard is diametrically opposed to the legal

standard the Berg court applied when analyzing the same statute.

Compare id. at 214 (rejecting notion that contractual obligation in

non-forfeitable right statute included right to funding because

court could not find "specific legislative" intent regarding

funding) with Berg v. Christie, 436 N.J. Super. 220, 258 (App. Div.

2014) (concluding that if Legislature had "intended to except

COLAs" from scope of contractual obligation in non-forfeitable
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right statute, Legislature "would have specifically so stated")

(emphasis added).

When discussing NJEA, Intervenors strenuously avoid,

evade, and elide the issue of application of the unequivocal intent

standard to the terms of a contract. In an effort to distract

attention from this deficiency, Intervenors mangle and distort what

the State said. Contrary to Intervenors' assertion, see Opp. Br.

at 17-18, the State never said that the NJEA court rejected a

contract claim to pension benefits. See Cross-Petition at 10.

Rather, what the State asserted and what remains unrebutted is that

the NJEA court correctly applied the unequivocal intent standard

when determining the contours of the non-forfeitable right statute,

and the Berg court applied the opposite standard. See Cross-

Petition at 8-14.

Intervenors' discussion of POPF and CPFPF, see Opp. Br.

at 18, n.3, likewise diverts attention from the real issue. While

these two retirement systems are closed to new members, the State

is still "required to make an annual appropriation payment to fund"

previously granted (as opposed to future) COLAs for these retirees.

Div. of Pensions and Benefits, Comprehensive Annual Financial Rpt.

for the Year Ended June 30, 2011, at 78 (available at

(http://www.nj.gov/treasury/pensions/annrpt2011/financial.pdf).

"Funding is on a pay-as-you-go basis," and the "State made a

contribution of $1.2 million for fiscal year 2011." Ibid. Given
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that these two systems remain pay-as-you go, the Berg court erred

in giving any weight to the fact that five retirement systems

switched over to pre-funding. The Legislature could not have meant

to treat POPF retirees different from PERS retirees with respect to

future COLAs. This point also remains unrebutted.

Further, Intervenors' citation to the 2006 opinions of

the Attorney General and OLS, see Opp. Br. at 6, is also a red

herring. Neither document addressed the issue in dispute here,

namely whether the contractual obligation within the non-

forfeitable right statute extends to COLAs.

Finally, two months ago, subsequent to the State's

submission of its Cross-Petition, yet another court has held that a

COLA "differs significantly from the deferred and compensatory

basic pension" and "surely" is subject to "repeal." See Wash.

Educ. Ass n v. Dep t of Ret. Sys., 332 P.3d 439 (Wash. 2014).

CONCLUSION

The Court should grant the State's Cross-Petition for

Certification.

Dated: Oct. 14, 2014

Respectfully submitted,

JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

By : ~.aam P 'R.
Jean P. Reilly

Assistant Attorney General
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