
 
________________________________   SUPERIOR COURT OF NEW JERSEY 
Richard W. Berg,  Robert J. Brass,   LAW DIVISION: MERCER COUNTY 
Thomas Cannavo, Melaine B. Campbell,    Docket No. MER-L-2996-11 
Larry Robert Etzweiler,  Kathy Flicker,     
Arnold Golden,  Charles Grinell,  
Toni A. Hendricksen, Harold Kasselman,   
Susan Lothian, Stephen H. Monson, 
Martin C. Mooney, Sr.,  Brian Mulholland,    Civil Action 
Charles Ouslander,  Anne C. Paskow,  
Sharyn Peiffer, Samuel Reale, Jr.,  
Gregory J Sakowicz,   Susan W. Sciacca,  
William H Schmidt,  Fred Schwanwede,     
John J. Smith,  Debra Stone, Sheri Tanne,  
Jack L. Weinberg,  
 
   plaintiffs, 
 
v. 
 
Hon Christopher J. Christie; 
Hon. Kim Guadagno,Secretary of State  
of the State of New Jersey; 
Director, Division of Pensions; 
Board of Trustees, Public Employees Retirement System; 
Treasurer, State of New Jersey; 
State of New Jersey; and John Does 1-10, 
 
    defendants. 
 
 
BRIEF IN OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS AND IN 
SUPPORT OF PLAINTIFFS’ CROSS-MOTION FOR SUMMARY JUDGMENT 
__________________________________________________________________  

 
Daniel Louis Grossman, Esq. 
11 Commerce Drive 
Cranford, New Jersey 07016 
(908) 272-4114 
Attorney for plaintiffs 

 



-i-

TABLE OF CONTENTS

STATEMENT OF THE MATTER INVOLVED .............................................................. 1

LEGAL ARGUMENT ....................................................................................................... 5

POINT I

IMPLEMENTATION OF P.L. 2011, c.78 IS A BREACH OF PLAINTIFFS’
CONTRACTUAL RELATIONSHIP WITH DEFENDANTS ......................................... 5

POINT II

IMPLEMENTATION OF P.L. 2011, c.78 IS A BREACH OF
PLAINTIFFS’ IMPLIED CONTRACTUAL RELATIONSHIP WITH 
DEFENDANTS ............................................................................................................... 10

POINT III

PLAINTIFFS’ CONSTITUTIONAL RIGHTS HAVE BEEN
VIOLATED BY SUSPENSION OF THEIR COLAS ..................................................... 12

CONCLUSION ................................................................................................................ 15

CASES CITED

Energy Reserves Group v. Kansas Power and Light Co., 
459 U.S. 404 (1983) .............................................................................................. 13

Enourato v. N.J. Building Auth., 182 N.J.Super. 58, 
(App. Div. 1981), aff’d 90 N.J. 396 (1982) ..................................................... 2 fn.1

Fidelity Union Trust Co. V. N.J. Highway Auth.,
 85 N.J. 277 (1981) ............................................................................................... 13

Hayden v. Hayden, 284 N.J. Super. 418 (App. Div. 1995) ............................................. 8  

N.J.E.A. v. State, 412 N.J. Super. 192 (App. Div.),
 certif. denied 202 N.J. 347 (2010) ............................................................ 3,6,7,8,9



-ii-

Kopin v. Orange Products, Inc. 
297 N.J.Super. 353 (App. Div. 1997) ................................................................... 10

In the matter of Thomas J. O’Reilly,
  Appellate Division, Docket No. A-4944-09
  (December 7, 2011) ....................................................................................... 10,11

Ruvoldt v. Nolan, 63 N.J. 179, 185 (1973) ........................................................................ 4

Skulski v. Nolan, 68 N.J. 179, 197 (1975) ........................................................................ 4 

Spina v. Consol. Police & Firemen’s Pension Fund, 41 N.J. 391 (1994) .......................... 7

U. S CONSTITUTION CITED

Art. 1, sec.10. Para.1 ....................................................................................................... 13

N.J. CONSTITUTION CITED

Art. IV, sec. 7, Para. 3 ...................................................................................................... 13

U.S. STATUTE CITED
28 U.S.C. section 1983 ...................................................................................................... 2

NEW JERSEY STATUTES AND SESSION LAWS CITED

N.J.S.A. 10:6-2(b), (c) ....................................................................................................... 2

N.J.S.A. 43:3B-2 et seq. .................................................................................................... 5

N.J.S.A. 43:3C-9.5 ......................................................................................................... 3,5 

N.J.S.A. 43:3C-9.5(a) ..................................................................................................... 7,8

N.J.S.A. 43:3C-9.5(b). ....................................................................................................... 7

P.L. 1997, c.113. sec.5., par. 7 ..................................................................................... 1,3,5



-iii-

Court Rules Cited

R.1:1-2 .............................................................................................................................. 2

R. 4:6-2  ............................................................................................................................ 2

Other Authorities Cited

2006 Special Session  Joint Legislative Committee, 
Public Employee Benefits Reform, Final Report
including appendices ............................................................................................. 5,7,10,11



1

STATEMENT OF THE MATTER INVOLVED

Plaintiffs are 26 retired government lawyers, all of whom served as county or state

prosecuting attorneys at some point in their careers, all of whom are entitled to receive

pensions through the Public Employees’ Retirement System (“PERS”; Stipulations 1 and

2).  As of June 28, 2011, 20 plaintiffs were receiving cost of living adjustments (COLAs)

to their pensions, and the other six were entitled to receive COLAs two years after their

retirements.  Although the parties have stipulated only that the 20 plaintiffs were retired

for the requisite periods, plaintiffs represent they were receiving COLAs.  If the case goes

into discovery, plaintiffs will establish that they were receiving COLAs by reference to

defendants’ answer, by request for admissions from the Director of the Division of

Pensions and the PERS defendants, or, if need be, by 26 separate certifications. (See

Stipulations 1 and 2 as to retirement periods).  

On June 28, 2011, P.L. 2011, c.78., Sec. 25 went into effect, suspending plaintiffs’

rights to receive COLAs in such a way as to virtually nullify those rights. Plaintiffs

contend their rights to COLAs were nullified because the public record is devoid of any

basis to predict when, if ever, funding levels will be reached that permit reinstatement of

COLAs.  Moreover, funding is entirely within the control of the two branches, both of

which have learned that any suggestion of increased taxes, for example, is political

suicide.  

Plaintiffs filed appropriate notices of their intent to file suit under the contract

claims law on or about July 26, 2011. (Db1). After the requisite time elapsed, on



  Plaintiffs inadvertently cited N.J.S.A. 10:6-2(b), not (c).  The former creates a1

public cause of action, the latter private. Plaintiffs will ask the Court to amend the
complaint to correct a scrivener’s error. R. 1:1-2(a); Enourato v. N.J. Building Auth., 182
N.J.Super. 58, 64-67 (App. Div. 1981), aff’d 90 N.J. 396 (1982). 
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December 2, 2011, plaintiffs filed their complaint in the Superior Court of New Jersey,

Law Division, Mercer County, in six counts challenging the validity of the law.  Plaintiffs

have alleged that suspension of their COLAs violate their contractual, statutory and

constitutional rights: Count one, breach of contract; Count two, implied contract; Count

three, violation of the state constitution impairment of contracts; Count four, violation of

the state constitution, substantive due process; Count five, violation of the State Civil

rights act ; Count six, a violation of plaintiffs’ federal civil rights under 28 U.S.C. section1

1983. Defendants have moved to dismiss, and the parties have attempted to stipulate

sufficient facts to permit the Court to make a decision on cross-motions for summary

judgment.  Although defendants’ styled their application a motion to dismiss, their use of

material outside the pleadings necessarily requires its consideration as a motion for

summary judgment. R. 4:6-2.  Plaintiffs agree that the issues likely can be resolved on the

law, and they cross-move for summary judgment.  

Defendants do not contest plaintiffs’ public employment positions or the passage

of the legislation. The parties have stipulated that plaintiffs retired before the passage of

the subject law.  They have stipulated that plaintiffs are statutorily eligible for COLAs,

whether they are currently receiving them or will in the future. 
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There are three critical facts that are missing from defendants’ recitation of the

recent history of public pensions.  First, there is no mention whatsoever in defendants’

papers of L. 1997, c. 113.  That session law was codified as N.J.S.A. 43:3C-9.5.  In it, the

Legislature recognized public employees’ rights to pension benefits programs as non-

forfeitable.”  Consequently, it is impossible to argue that plaintiffs do not have a

protectable interest in their COLAs - the state government promised that the benefits

would not be taken, that they vested. 

 Second, The State has been under-funding, and, in fact, raiding the public pension

funds since 1995. (Grossman certification, exhibit A, pp. 26 to 39).    

Third, when the Legislature studied the issues in 2006, both the Attorney General

and the Office of Legislative Services concluded that the State could not reduce

“retirement benefits,” including COLAs. (Grossman certification, exhibit A, Opinions).  

While those opinions are available on line, plaintiffs are submitting the Report.  From

1997 to the passage of the law in 2010, no one could dispute the immutability of retired

pensioners’ statutory rights. Both the executive branch as expressed in the opinion of the

Attorney General, and the legislative branch, as expressed in the opinion of the Office of

Legislative Services, confirmed the nature of the rights as non-forfeitable, and the

Judiciary agreed very recently.  N.J.E.A. v. State, 412 N.J. Super. 192 (App. Div.), certif.

denied 202 N.J. 347 (2010).    

Finally, it is important to understand what is and what is not at issue in this case. 

All of the plaintiffs are retirees on state pensions. The option of quitting to find a better
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job with better benefits is not open to them. Returning to the work force is not a realistic

option.  COLAs are simply “raises” for retirees, at a lower rate than in an active work

force.  But there is no other offset for increases in inflation. “For these pensioners, ‘the

course of events cannot be rerun’.” Skulski v. Nolan, 68 N.J. 179, 197 (1975) quoting

Ruvoldt v. Nolan, 63 N.J. 179, 185 (1973).  Plainly put, these pensioners cannot take

employment action to improve their position.  Their economic lives were frozen at the

time of retirement.  Their income expectations were fixed and are immutable.    
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LEGAL ARGUMENT

POINT I

IMPLEMENTATION OF P.L. 2011, c.78 IS A BREACH OF
PLAINTIFFS’ CONTRACTUAL RELATIONSHIP WITH
DEFENDANTS.

Plaintiffs all retired from State service with a statutory guarantee of non-

forfeitable rights that included the COLAs at issue here.  Indeed, in N.J.S.A. 43:3C-9.5,

(P.L. 1997, c.113, sec. 5, par. 7), the Legislature clearly stated that it was recognizing

pension rights as contractual and which could not be diminished. So, at least from 1997

until passage of the subject legislation, the relationship between retiring public employees

and the State has been absolutely and conclusively understood to be contractual. Statutory

recognition of COLAs long preceded the 1997 amendments.  N.J.S.A. 43:3B-2 et seq.

Defendants’ recitation of the evolution of COLAs establishes that those benefits were part

of the benefits programs of retirees in 1997, when the Legislature acknowledged the

rights as non-forfeitable.  (Db1 to Db8).  So, for 14 years the right was unquestioned.    

As noted in the introductory section to this Brief, both the Attorney General and

the Office of Legislative Services so concluded in 2006.  (Special Report of the Joint

Legislative Committee on Pension Reform, Exhibit A to Grossman certification,

Appendix 3, pp. A12 to A32; the entire report is available on-line at

http://www.njleg.state.nj.us/PropertyTaxSessionOPI/jcpe_final_report.pdf;  last visited

March 14, 2012).  So, the two branches of government, legislative and executive that

were responsible for making contracts and paying for them agreed that the rights at issue
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were contractual.  Not only did they agree that the rights were contractual, but they

agreed that the rights could not be forfeited. So, contrary to defendants’ lengthy

arguments about legislative intent not to bind future legislative action or the need of clear

evidence of executive and legislative intent, the documentary evidence from 2006 could

not be clearer.  

Both of the other branches of government intended to protect retired public

employees from the vagaries of political expediency.  Confronting a challenge to the

funding methodology chosen by the other two branches of government, the judicial 

branch quite recently acknowledged the inherent contractual rights alleged in the case

now before this Court.  The judiciary simply declined to order any particular form of

maintaining liquidity.  N.J.E.A. v. State, supra.    

Thus, as a matter of precedent binding on this Court, the Appellate Division agreed

with the prior opinions of the two other branches of government.  N.J.E.A. v. State, supra. 

In that case, the New Jersey Education Association attempted to have the judicial branch

compel the other two branches to adhere to their promises to maintain pension funds at

levels they themselves had mandated by using mechanisms the teachers’ union suggested.

Id. at 195.  The Court at length described the history of pension funding and the evolution

of the current legal status of public employees’ pensions.  It also explained that the

statutory scheme that included TPAF was part of the larger pension framework that

includes the pensions at issue here.  Id. at 200.   Despite holding that the plaintiffs had no

right mandating any specific funding mechanism, the Court held: 
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The fact that plaintiffs have no constitutionally-protected
vested contract right in systematic funding of TPAF does not
mean that the pension statutes confer no rights at all. There is
a clear distinction between the right to receive pension
benefits and the funding method adopted by the Legislature to
assure that monies are available for the payment of such
benefits. As to the former, N.J.S.A. 43:3C-9.5(b) provides that
members “shall have a non-forfeitable right to receive
benefits as provided under the laws governing the retirement
system or fund upon the attainment of five years of service
credit in the retirement system or fund . . . .” (emphasis
added). The “non-forfeitable right” means “that the
benefits program, for any employee for whom the right
has attached, cannot be reduced.” N.J.S.A. 43:3C-9.5(a).
The essence of the right, acknowledged by the Attorney
General, is the receipt of promised funds upon retirement,
presumably at the rate fixed by law when such benefits were
conferred. Indeed, the Attorney General concedes that in
granting a non-forfeitable right to receive benefits, “the
Legislature intended to create enforceable contractual
rights.” [emphasis added].

Id. at 215.  Succinctly stated, plaintiffs here have contract rights in the totality of their

pension “benefits program,” which included COLAs at the time plaintiffs retired. 

Defendants in this case advance a series of contentions based on case law that

preceded the 1997 statutory pension revisions, most prominently Spina v. Consol. Police

& Firemen’s Pension Fund, 41 N.J. 391 (1994).  There the Supreme Court recited the

history of the hodge podge of pension laws that then existed to create prospective,

potentially unfunded rights. Id. at 404.  In reaching this conclusion, however, the Court

wrote:

we should not surprise the Legislature with
a decision that it heretofore imposed immutable
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obligations . . . notwithstanding a long line of cases which
assured it that its enactments were within its power to revise. 
The responsibility for creating public contracts is the
Legislature’s.  A commitment of that kind should be so
plainly expressed that one cannot doubt the individual
legislator understood and intended it.

Id.  at 405.

To the extent that Spina was decided at time when there were no guarantees, it

must be understood that in 1997 circumstances changed.  The plain commitment Spina

discussed was passed into law. In 1997, the Legislature passed the laws referenced in

N.J.E.A. v. State, supra. In that iteration, the Legislature made known in explicit words its

own understanding of the relationships it was either creating in some instances or

continuing in others.  Spina is therefore no longer applicable.  The Legislature itself did

what Spina feared, it eliminated the potential for “surprise.”  In any case, the plain

language of the statute admits of no interpretation other than the one plaintiffs advance

here: the Legislature confirmed that plaintiffs were getting pension rights that could not

be taken away.  As the Appellate Division wrote, again, “The ‘non-forfeitable right’

means ‘that the benefits program, for any employee for whom the right has attached,

cannot be reduced.’ N.J.S.A. 43:3C-9.5(a).”  N.J.E.A. v. State, supra, id. at 415.  The

conditions Spina set were thus obviously met.  Post retirement pension increases are as

much a part of a pension as the pension itself.  Hayden v. Hayden, 284 N.J. Super. 418,

423.  (App. Div. 1995).   

Defendants’ actuarial projections are interesting but irrelevant.  Restoration of

COLAs depends on a variety of factors in the legislation that is beyond the control of
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plaintiffs.  The funding levels may never be met.  Inflation may skyrocket.  These

pensioner-plaintiffs retired as public employees with COLAs.  The only decision since

1997 establishes that their rights as contractual.  That COLAs are benefits cannot

seriously be disputed. (Appendix g to 2006 Report, p.9). They were part of the benefits

packages that vested in these plaintiffs when they retired. In 2006 the Attorney General so

opined as did the Office of Legislative Services.  A subsequent change in opinion cannot

alter history or applicable law.  Hence, defendants have breached their contract with

plaintiffs, and the Court should find accordingly.  

A question may arise as to remedy.  In N.J.E.A. v. State, supra, the Appellate

Division was unwilling to force the State to undertake any specific funding method for an

entire pension system.  This case is completely different.  A limited number of plaintiffs

seek to have their rights vindicated.  All they seek is payment for missed COLAs and an

order that they be paid in the future.  How defendants accomplish this is up to them.    
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  POINT II

IMPLEMENTATION OF P.L. 2011, c.78 IS A BREACH OF
PLAINTIFFS’ IMPLIED CONTRACTUAL RELATIONSHIP WITH 

DEFENDANTS.

Should the Court find that, for whatever reason, and despite the Attorney General’s

concession in N.J.E.A. v. State, supra, 415 N.J. Super. at 215, plaintiffs rights are not

contractual, they surely are enforceable as matters of equitable estoppel. Implied contract

is a creature of equitable estoppel.  See generally, e.g., Kopin v. Orange Products, Inc.

297 N.J.Super. 353 (App. Div. 1997). Although such estoppels rarely run against the

State,  equitable estoppel is not such a rarity in pension cases.   The Supreme Court

recognized long ago that where promises were made to pensioners and they retired in

reliance on the promises, equitable estoppel would run. Skulski v. Nolan, supra; Ruvoldt

v. Nolan, supra.  As recently as December 2011, in an unpublished opinion, the Appellate

Division relied on such principles to mandate enrollment in the Prosecutor’ Part of PERS

for someone who was technically not entitled because successive Attorneys General had

promised him such participation.  In the matter of Thomas J. O’Reilly, Appellate

Division, Docket No. A-4944-09 (December 7, 2011)(submitted herewith as exhibit B to

Grossman Certification).  In that case, the Appellate Division stated that the Attorney

General could change her opinion, but she could not change the facts.  Slip opinion at 12.  

Here, the Attorney General and the Office of Legislative Services both opined in

2006 that COLAs could not be affected.  In the context of this equitable estoppel claim,

those are facts. The statutory scheme itself so mandated.  In the last cited case, the
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promises were made orally. (Exhibit B, passim).   Here, the subject promises were

enacted into the statutory law of this State.  A fortiori, there could be no greater basis for

reasonable detrimental reliance than on stated positive law as enacted by the other two

branches of State government, a statute passed by the Legislature and signed into law by

the Governor.  The courts cited above found detrimental reliance on far lesser proof:

verbal promises. 

While the doctrine itself is equitable, detrimental reliance must be said to exist

here as a matter of law.  Plaintiffs retired with an expectation that they would have

COLAs which would not be reduced or eliminated; the COLAs were not forfeitable.  

While the defendants examine at length the history of pensions in the post World War II

era, they fail to address the 1997 statutes cited above.  

Likewise, defendants ignore the Attorney General’s opinion given in 2006.  So, if

anything is clear, it is that these plaintiffs had the right to rely on the law as it existed

prior to the recent enactment. This does not raise fact questions as to each plaintiff’s

subjective intent or understanding at the time of retirement.  Rather, equitably, they were

surely entitled to rely on governmental public expression of opinion.   Citation of cases

concerning the applicability vel non of implied contract and equitable estoppel fail to

include pension cases; in this one area, courts do not hesitate to apply those principles,

and they should apply here.   Accordingly, Count two should be sustained and judgment

issued. 
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POINT III

PLAINTIFFS’ CONSTITUTIONAL RIGHTS HAVE BEEN
VIOLATED BY SUSPENSION OF THEIR COLAS

Despite their claims to the contrary at present, in 2006 defendants were advised by

the Attorney General that any diminution in pensions violated pensioners’ rights under

the federal and state constitutions.  (Grossman certification, exhibit A, Report, Attorney

General’s opinion, pp. A20 to 25).  Frankly, Attorney General Farber’s advice is as

concise and accurate a description as can be argued. She wrote:

For the reasons set forth above [the then-State Treasurer is]
advised that N.J.S.A. 43:3C-9.5 created legally enforceable
rights in vested members of the State pension systems to the
benefits programs of those systems.  Under the State and
Federal Constitutions, the Legislature may not enact laws
which substantially impair those rights, except in the narrow
instances recognized by state and federal courts. 

(Exhibit A to Grossman certification, p. A31). None of the narrow exceptions include

suspension of vested rights to COLAs. The Attorney General went on to allude to the well

established principles that pension laws were remedial and were to be construed most

favorably to the employees’ interests.  Id.  Hence, both the executive and legislative

branches acknowledged that alteration of pension benefits would be an impairment of

contract, constitutionally barred except in narrow circumstances not present in this case.

  The Attorney General went through a thorough contract clause analysis,

emphasizing that the impairment had to be essential to the public necessity and that there

was no other means to achieve the goal.  “ . . complete deference to a legislative
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assessment or reasonableness and necessity is not appropriate because the State’s self-

interest is at stake.   Energy Reserves Group v. Kansas Power and Light Co., 459 U.S. 

400, 410 (1983).  There, the Court also looked to factors such as past reliance and

whether the legislative action constituted an unexpected modification of the contract. 

Clearly, at the time these plaintiffs retired, they did so with a non-forfeitable right, so

stated in statute, and there was no change in that for the 14 years that passed from 1997 to

2011.  

In fact, the Attorney General opined that the only benefit that could be changed

would be medical benefits, because they were not conferred by statute.  Given the fact

that New Jersey pensions confer enforceable rights, it is difficult to perceive how those

rights are not property rights: they are enforceable rights to money.  Out-of-state

precedent is of dubious applicability.  (Db20 to Db21).  This is particularly true since in

2006 the Legislature itself recognized those rights.  Report, passim. 

Defendants simply contend that COLAs “have never been guaranteed but have

“always” been subject to legislative adjustment. They ignore the law as amended in 1997

and the Legislature’s review in 2006.  As stated above, Both the State and Federal

constitutions prohibit impairment of contacts.  U.S. Const., art. I, sec. 10, para. 1; N.J.

Const.,  art IV, sec. 7, para. 3 “... the provisions of the federal and state constitutions

provided parallel guarantees.”  Fidelity Union Trust Co. V. N.J. Highway Auth., 85 N.J.

277, 299 (1981).  Plaintiffs point to the Attorney General’s opinion and to the opinion of

the Office of Legislative Services for analysis of the subject claims.  In 2006, during
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pension reform hearings, both offices took similar if not identical approaches: pensions

confer rights that cannot be impaired. Indeed, the OLS went even further than the

Attorney General, finding that COLA increases were permissible only because they added

to benefits and were not reductions.  (Grossman certification, exhibit A, p.A17)

Defendants argue that the COLA eliminations are only temporary.  Any

suspension violates plaintiffs’ rights, however framed, legal ,equitable, or, constitutional. 

However, they have failed to make any prediction as to when PERS will be able to fund

the COLAs that have been suspended.  Or, perhaps more realistically, if COLAs can ever

be reinstated under the supposed funding methodology. 

As to the remainder of defendants’ positions and analyses, it does not matter how

the claims are framed.  Defendants posit the idea that COLAs do not rise to the level of

protectable interests.  Yet, they were just so protected by statute from 1997 to 2011, and

in 2006 both the Attorney General and the Office of Legislative Services so concluded.   

The Attorney General conceded that point in N.J.E.A., supra. Accordingly plaintiffs

submit that their constitutional claims should also base a judgment, and ask the Court to

deem the complaint amended to correct the scrivener’s error noted earlier.
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CONCLUSION

For the foregoing reasons, plaintiffs respectfully request that the Court enter

judgement in their favor declaring the subject statute null and void and compelling

defendants to commence payment of their suspended Cost of Living Adjustments and pay

them for any missed payments.

Dated: March 16, 2012 _______________________
      Daniel Louis Grossman, Esq.

Attorney for Plaintiffs
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